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ARMAND CONANT, B.ENG., LL.B.,
D.E.S.S. (SORBONNE) & JAMES RUSSELL
(Interview with Minister Best, page 36)
Armand Conant heads the condominium
department of the law firm of Shibley
Righton LLP and represents condominium
corporations across central Ontario.
Armand is Past President of CCI
(Toronto), and also Chairs the Legislative
Committee and Co-Chairs the Government
Relations Committee. Armand is a member of CCI National’s Government
Relations Committee He is the first lawyer
in Ontario to be a court appointed Administrator. Armand is
also an engineer and having received a Masters of Law degree
from the Sorbonne (France), he is bilingual.
James Russell is a Toronto based corporate communications specialist and filmmaker. He is currenting producing a TV movie
based on the Giller-winning novel “The Polished Hoe” starring the
Stratford Festival's Yanna McIntosh and Star Trek's LeVar Burton.

MARIO DEO LL.B. (Proposal to Ensure
the Proper Maintenance and Repair of the
Common Elements of Condominium
Corporations, page 60) is a partner with
the law firm of Fine & Deo, which focuses its practice on condominium law and
real estate matters. Called to the bar in
1988, Marioís practice has centred on condominiums and real
restate; he advises condominium corporations, developers, unit
owners and purchasers and vendors of units. Mario, a popular
presenter and lecturer, currently sits on the CCI Toronto Board
of Directors.

JOHN DE VELLIS (Parrots, Dogs and
Parking: Best Practice Tips from the
Courts in Compliance Matters, page 47) is
a lawyer at Shibley Righton LLP and a
member of the firm’s condominium practice
group. John has acted in numerous disputes
involving condominium corporations and
unit owners, including condominium rule enforcement applications, lien enforcement proceedings, professional negligence
claims, and contractual disputes including employment matters.
John has appeared before various levels of court in Ontario as
well as the License Appeal Tribunal and the Ontario Energy Board.
John also provides expert advice to condominium corporations
regarding governance issues, and contract review and drafting.

BETTY DONDERTMAN (Security in a Startup Condo – Our Approach at Heintzman
Place, page 14) was elected to the first
Board of TSCC 2136 at the transition meeting in June 2011. Her other volunteer activities include being treasurer for the Galla
Lake Road Association and a Board member for the Revue Cinema, a not-for-profit community cinema in
Toronto. Betty’s professional background is in education administration. At this stage of her life, Betty is enjoying condo living
and the Junction neighbourhood and is happy to volunteer on
behalf of issues she cares about.

PATRICIA E. ELIA B. COMM., LL.B.
(Where Were the Directors?, page 12)
Patricia Elia is a lawyer, mediator and professional coach. She practices law with Elia
Associates Professional Corporation. Her
law practice in Toronto, Oakville and
Barrie encompasses primarily the areas of
corporate/commercial and condominium law. Patricia has been
a regular speaker and participant for ACMO and the Toronto, the
Golden Horseshoe and Huronia Chapters of CCI. She contributes
articles to well-known industry publications.

As a corporate commercial lawyer, Patricia has complimented
the condominium focus at Elia Associates by providing expert-
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ise and experience in areas such as contract review and drafting,
negotiation and litigation support for our condominium clients.

J. ROBERT GARDINER, B.A., LL.B., ACCI,
FCCI, (Owners Code of Ethics, page 54) is
the senior partner of Gardiner Miller
Arnold LLP, practising condominium law
in Toronto. He has written or edited 10
books and 260 articles on condo law and is
a past president of the Canadian
Condominium Institute – Toronto.

GERALD R. GENGE, P.ENG. C.ENG. BDS,
BSSO, C.ARB. Q.MED., (Balcony Glass
Breakage… Don’t Panic!, page 17) is a
building science specialist with over 30years’ experience in assessing and repairing
buildings across Canada.

BRIAN HORLICK, B.COMM., B.C.L. LL.B.,
ACCI (Look Out Below! Some Thoughts
on Falling Balcony Glass, page 51) has
been successfully engaged in the practice of
law for 25 years. He is a senior partner
with the law firm of Horlick Levitt Di Lella
LLP and is an expert in the area of condominium law. He is the 1st Vice President on the CCI Toronto
Board and is a member of its Legislative Committee. Brian is
also a member of the CCI/ACMO Government Relations
Committee and is Chair of the ACMO Associates Executive
Communications Committee.
CATHY LEE, P.ENG (What is a Reserve
Fund? – Back to Basics, page 26) is a
Senior Principal with Halsall Associates.
Over the past 14 years, she has prepared
reserve fund studies for hundreds of condominium corporations across Ontario.

SHAWN PULVER (Tarion Overhaul of Major
Structural Defect Procedures, page 33) is
the Head of Heenan Blaikie’s condominium litigation practice, which forms part of
the firm’s Condominium group. Shawn
represents condominium corporations, land
developers, and others and also has significant experience advising clients on the Ontario New Home
Warranties Plan Act and disputes relating to condominium deficiencies. Shawn is a contributor to condoreporter.com, and is a
frequent speaker on various condominium related issues.
JOSEPH SALMON (Conflict Between
Condominium Declaration and Religious
Practices, page 58) is is a member of
Heenan Blaikie’s litigation and condominium groups and has experience in compliance and construction deficiency matters,
and representing condominium corporations in court proceedings, mediations and arbitrations.

JOHN WARREN (Accuracy in Audited
Financial Statements, page 8) is a partner
with Adams & Miles LLP, Chartered
Accountants, whose clients include over
300 condominiums. He is a Director and
Past President of the Canadian
Condominium Institute – Toronto and Area
Chapter and has served on a number of
Committees of the Association of Condominium Managers of
Ontario. He is currently Chair of the committee of the Institute
of Chartered Accountants of Ontario that periodically publishes guidelines on accounting and auditing for Ontario
Condominiums.. He writes regularly on financial matters in
condominiums and is a frequent speaker at educational programs
for managers and directors and at condominium conferences
and seminars.

President’s Message
A Simple “Thank You”
I cannot believe how fast time flies! It seems like just last month that I was accepting the role as
President of the Toronto Chapter, yet somehow, this is my last message in that role.

Over the last two years, I have tried to keep our members informed via this forum about all of the
activities and objectives that we have taken on at CCI-Toronto. Believe me when I say that these have
been very busy years at CCI. Most of the work done on your behalf has been done quietly and without a lot of fanfare or hype. We have taken the “head down”, “get it done” approach, and not the “look
at me” approach because we believe that the value in your membership comes from making the condominium world a better place to live, a better place to work, and a better industry to support. We have not chased
media attention, or made unsubstantiated claims of our importance. We have simply done the tasks that needed to be
done for our members.
Some of those tasks, as a review, have been;

1/ Created and provided the Legislative Amendments recommendations to the Provincial government together with
a targeted brief or executive summary, in cooperation with the Association of Condominium Managers of Ontario.
Our legislative Committee has followed up on that submission and helped to open the Act for review. A whole stakeholder review will be taking place as you read this article.

2/ Carried out cooperation and outreach efforts to other Non Profit Organizations. We met with the Association of
Condominium Managers of Ontario (ACMO), the Toronto Real Estate Board (TREB), the Condominium Owners
Association (COA), and the Community Associations Institute (CAI). We were successful in creating agreements of
understanding with both ACMO and the Toronto Real Estate Board (TREB). We also furthered our cooperation with
CAI which is the CCI equivalent from the USA, and are sharing resources, conferences and materials under a national memorandum of understanding. Our outreach efforts have created a more unified and stronger voice. We have
shown that cooperation is the key to a successful Condominium community.

3/ We have rewritten our Level 300 Course material, and are in the process of rewriting all other courses to bring a
predictable level of education to all of the attendees of education courses. We have been successful in teaching hundreds of Directors and Owners about the rights, roles and responsibilities of condominium living.

4/ We have run the largest Condominium Conference and Trade Show in Canada, in conjunction with ACMO, with
more than 1000 attendees. The participants have been able to hear from the leading experts in the Condominium world
about many current issues. Boards and Owners have been able to have direct access to the experts to find answers
that they need to run effective condominiums. The trades that service the condominium sector have been able to showcase the latest and greatest to those who need their products. Solutions to many problems have been found at this venue.

5/ We have taken a public stance on the fairness in taxation that is missing from the current property tax system. We
have cooperated with other chapters in CCI and funded challenges to the double tax inequity involved with amenity
units such as superintendent suites or guest suites. Many municipalities are reconsidering their position on property
taxes, and MPAC has allowed reduction in taxation of amenity units to near zero values.
Continued on page 67
Fall 2012
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From the Editor
It’s About Time!
You have decided that you want to move into a condominium, again. You have previously lived in a
condominium, so you know what you want. You have carefully selected the building in which you want
to live. You have used the usual criteria of most purchasers: price, location, amenities, the quality and
style of the building and its common elements. For now, you're hoping that this will be your last
move. If you are like most purchasers, you will want to know that the quality of the building will be
kept the same or better for many years to come. This is your main concern in the long term. You have
also experienced many years as a director at another condominium corporation. That condominium corporation was
governed quite well, but you are fully aware of the potential issues involving the governance of a condominium. As
an experienced director, you know that you will be fully advised of the corporation’s reserve fund health by the periodic notices to owners that are required by the Condominium Act, 1998. You are comfortable with that part of governance because of all of the legislative controls around the right amount to be put in the reserve fund. You are more
apprehensive about the corporation maintaining its present look and quality. You know that you could do a great job
as a director, and this will give you more security in your investment, but you have done your duty and that’s not an
option.

To your surprise, there are two identical buildings that you like. One is governed by the present standards and legislation regarding maintenance of the common elements. The other building interests you because the board’s performance, in maintaining the look and quality of the common elements, is evaluated, in detail, by a third party every three
years. If the board fails in the evaluation and if the board does not correct the problem, the board of directors is automatically removed.

As a previous board member, this is a no brainer. You choose the second building because you understand that not all
boards are able to satisfactorily maintain a building at all times. You absolutely love and feel secure in a third party
evaluation of the board's performance, that actually has teeth. You buy in the second building, hands down, because
you feel really secure about the future maintenance and the look and quality of your building.

In addition to the reasons that the above purchaser relied upon, there are many, many other good reasons for the legislative changes that are required to produce and implement a third party of evaluation of the performance of the
board of directors in maintaining a condominium corporation. It is really about time that this happens. Directors and
owners will all benefit from such a change to the Act.

I have written an article explaining my proposal and the process thereunder. It is prudent to note that this legislative
proposal is the author’s own, and is not, at the present time, part of the CCI (Toronto)/ACMO Legislative Brief. See
page ___ of this issue for the article.

In my opinion that this is the greatest missing link in the present legislation. Directors are not all equal but an owner’s
rights are – owner’s have a right to ensure a properly maintained building, not just when the board is able, but all the
time.

Mario Deo, BA, LL.B.
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Accuracy in Audited
Financial Statements
BY JOHN M. WARREN, C.A.
ADAMS & MILES LLP

Some owners and directors think that the audited financial statements of
their condominium should not contain any errors, no matter how small
and that the auditor should verify every transaction and audit every invoice,
not only for accuracy but also for value to the corporation.

8
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Auditors could do these things, they
could audit every transaction and they
could perform a value for money audit,
but they do not perform either of these
functions as part of the annual audit of
condominiums because even if they
did, 1) 100% assurance that the financial statements are free from error,
whether or not material, is not possible
in the time frame allowed by the
Condominium Act and 2) 100% verification and value for money audits
would cost too much and, 3) more
importantly, the result of these audit
procedures would not provide significant value to owners.

In conducting an annual audit, auditors’
use samples; that is they do not look at
every entry, invoice, bank statement,
etc. but rather audit samples and extrapolate the results of the sample to the
financial statements as a whole.
Consider political polling as perhaps a
more understandable use of sampling;
experience and statistical mathematics
have shown that if political pollsters ask
questions of a sample of about 1,000
people properly chosen then their
answers will yield much the same result
as asking the population at large,
though when the votes are actually cast,
pollsters do get surprised once in a
while. That is why poll results always
contain a comment that says something
like “these results are deemed accurate
plus or minus 3%, 19 times out of 20”.
Audit sampling follows much the same
process, select appropriate samples,
examine those documents and assume
the entire population will produce much
the same result. Statistically, an annual audit following generally accepted
audit standards provides about 95% to
97% assurance that the financial statements are free from material error.

date that audits are normally conducted.
At that date, such items as the collection of certain receivables, the amount
of disputed payables or the results of
legal actions may not be determinable;
their determination may only become
known from events that will occur after
the audit date; some may take months
or even years to sort out and if the audit
is delayed too long after the year end
of the condominium, those financial
statements become irrelevant. The
Condominium Act recognizes the need
for timeliness and requires that audited
financial statements be presented at the
Annual General Meeting which must
be held within six months after year end
and the audit therefore has to be completed in time to meet this deadline. So
even if auditors did look at everything
it would only move the assurance that
the financial statements were free from
error, material or not, up to about 99%
or 99.5%.

As to value for money auditing, the reason that auditors do not perform this
function in annual audits of condominiums is that, in addition to the cost, it
would have very limited usefulness.
The best known examples of value for
money auditing are probably the reports
issued by Auditors General, either of
Canada or a province. In their reports,
the Auditors General consider not only
whether the accounting rules, recordkeeping standards and government
processes and procedures have been
followed but also whether program
expenditures meet program objectives
and whether the salaries, costs and
other expenditures provide value for
money spent. In the large and complex

world of government, with its many
departments, agencies, boards and commissions, it is easy for usefulness and
value considerations to be obscured and
so value for money auditing is important and useful. Value for money auditing has limited usefulness in condominiums because owners can see daily
how well or poorly their building is
operated and maintained and the annual audited financial statements set out
all costs of any significance, enabling
owners to decide on the value received
for money spent and to do so far more
effectively and far more cheaply than
an auditor ever could.

If annual audits were to audit every
transaction and also to audit for value
for money, they would cost a staggering
amount - significantly more than auditing samples - many multiples more. If
regular annual audit costs are $3,000,
an audit of every transaction could cost
3, 4 or 5 times as much or even more.
The cost of value for money auditing
would be in addition to the cost of
100% verification and it is not farfetched that total costs could be
$25,000 or more each year. The question boils down to what is the best value
to the owners for the money spent;
$3,000 for 95% to 97% assurance without value for money auditing or
$25,000 or perhaps even more for 99%
to 99.5% assurance together with an
audit of value for money. The answer
is clear, at least to me, accept a little
less assurance, make your own evaluation of the value received for money
spent and spend a lot less money for the
audit.
Continued on page 11

So, why can’t auditors just look at
everything and provide 100% assurance
that the financial statements are free
from error of any amount?
Unfortunately, even if every transaction
were audited, 100% assurance would
still not be provided unless the audit
were to take place a very long time after
year end, because the accuracy of some
amounts could still be in doubt at the
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So, if owners accept a little less assurance of accuracy, how do they know
how much error would be considered
acceptable or, in accounting talk, what
is the total of potential errors that the
auditor would consider to be less than
material? Materiality is normally
defined as an amount that, if omitted or
misstated, would influence or change a
decision. In condominiums, I think
there are only two common decisions
that might be influenced or changed by
material error or misstatement; 1)
whether to purchase a unit (mortgage
lenders seldom, if ever, look at the condominium’s financial statements when
assessing whether to provide financing
to purchase a unit) and 2) who to vote
for at owners meetings. Materiality in
a condominium with a $1,000,000
budget could be as much as $20,000
and that, in my opinion is about the
amount that might change either of the
decisions above, but materiality as a
number does not tell the whole story.
Auditors are required to accumulate all

non-trivial adjustments that they
encounter during their audit and to ask
the Directors to record those entries. As
a practical matter these adjustments will
always be recorded because the
Directors also want the financial statements to be as accurate as possible. A
trivial adjustment would be one from a
few dollars to a few hundred dollars
and Boards will typically record even
trivial adjustments and so owners, with
a simple question at the Annual General
Meeting, can determine whether all
adjustments encountered, no matter
how small, have been recorded and if
not, why not.

Now if this discussion of materiality
and cost/benefit is a bit confusing, consider that most condominiums are not
large, complex organizations with multiple divisions and hundreds of thousands or millions of transactions each
year; most condominiums issue less
than 1,000 cheques a year. While auditors do not look at the detail behind

every transaction they do review the
contents of all but the tiniest accounts
and an experienced condominium auditor will quickly determine which
amounts, large or small, require further
investigation. Bank accounts and
reserve investments are pretty straightforward, owners’ receivables are
secured by lien rights, payables are paid
subsequent to year end unless disputed; owners’ assessments should be the
same as budget; contract accounts
should contain only 12 monthly entries
and should be close to budget. Salary,
utility and repair and maintenance
accounts are easily verifiable; insurance
is what it is and office, professional and
other administrative costs are typically
small. So even though auditors don’t
look at everything and can’t guarantee
perfection, owners should be pretty
confident that not much, big or small,
has been missed in the audited financial statements. ■
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Six Common Approaches of
Successful and Effective
Boards
BY PATRICIA ELIA,
ELIA ASSOCIATES PROFESSIONAL CORPORATION

In our last issue of the CondoVoice, Patricia Elia wrote about some of the behaviours, mindsets
and values that hinder boards from being effective. We are pleased to include the flip side of that
article – that being… the approaches used by successful and effective boards.
s a lawyer, coach and board
member, I know many boards
that are brilliantly successful.
This article is dedicated to the many
great boards we have worked with who
just get it right, I have articulated the
top six behaviours of effective boards
that I have seen in action and that get
the results.

A

1. Getting and Staying Focused on a
Shared Vision

Have you ever noticed how effective
people with a common goal are? One
of the reasons why so many rides and
walks are effective fundraisers and
awareness raisers is because everyone
is focused on the same goal. The most
impressive boards I have worked with
know what their vision is and work
together to achieve it. A board that
focuses on the “best interests of the corporation” is one that puts the corporation first in the context of decision mak12
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ing. Recently, I heard about one condominium corporation that has won landmark decisions but is now not enforcing
them. Why? Because the people
against whom the Corporation won the
decision are now on the Board and they
are collectively working against the
condominium corporation’s best interests to enforce the judgments won.
Aside from creating personal liability
for directors by not enforcing judgments (i.e. the law), condominium
boards must stay focused from board
to board or maintaining the condominium corporation’s best interests.
2. Practicing Safe Communication

Facilitating meaningful communication
amongst a diverse group with a goal of
achieving consensus – is a mouthful
and challenge – but it can be done.
Decorum in the boardroom creates a
productive and safe space in which to
express opinions and explore issues and

solutions for the condominium that are
in the condominium’s best interests.
Respecting fellow board members,
their time and their opinions allows for
a more intelligent and critical dialogue
about the Corporation. Directors need
to have openness at the board table.
This means all directors’ communications must be held in confidence. Great
boards adhere to a Code of Ethics like
that of Canadian Condominium
Institute and agree that confidentiality
is the key. “What happens in Vegas…
stays in Vegas”.
3. Relying on Professional Opinions

An intelligent board, often with the help
of strong management, will know when
an opinion is required by an appropriately qualified professional. The Act
clearly defines who the professionals
are whose opinions may be relied on by
Boards. The interpretation of the interconnected relationships of laws and the

condominium corporation is a highly
developed set of skills. Professionals
support the critical thinking process that
Boards must go through in making
decisions for the communities.

Generally, board members do not have
all of the expertise that auditors, engineers, lawyers etcetera have in the context of Ontario and federal laws. Thus
investing in professional opinions provides the Board with more information
upon which to make an informed decision.
4. Committing to Transparency

Boards that are focused on the best interest of the Corporation will operate the
Corporation transparently, that is that
there will be clear information available
to unit owners about those topics that
unit owners need to know about.
Litigation records, employee records, as
articulated under Section 55, are “outof-bounds”. However, where it is reasonable to do so, Corporations should
provide records. Transparency is
enhanced through well-structured information sessions, newsletters, websites
and meaningful AGMS. Transparency
enhances trust of the Board.
5. Being Informed

Every board member of a condominium corporation that engages profes-

sional management should receive at
least an agenda and a detailed board
package prior to each board meeting.
Directors usually meet once a month.
This means they need to be inundated
with RELEVANT information so that
they can make efficient and informed
decisions.

An ideal condominium corporation
package, in my opinion, includes, the
most recent monthly financial statements, the budget statement outlining
present and historical expenditures, an
up-to-date arrears list, percentages indicating where the corporation is on each
line item in the budget and a management report of the issues requiring
board decisions. Of course there are
variations but the point is that directors
need to educate themselves so as to critically think through their decisions on
behalf of the Corporation.
6. Protecting the Corporation

This is otherwise known as
COURAGE. Boards need to take
active steps to protect their communities. Effective boards know the rules
and ensure that everyone plays by them.
This does not mean beating anyone
with a stick. It means courteously letting residents know what the rules are.
However, if after doing so this does not
happen then they should engage the

Corporation’s solicitors to effect compliance. Alternatively, it may also mean
having the courage to change rules
from time to time that may not reflect
the changing character of the community. Corporations have a duty to enforce
and thus they should be budgeting for
enforcement.

I find it disturbing when people repeatedly do not comply once being advised.
This is unfair to the community and
each individual who makes up the community. As a taxpayer, is it alright with
you if other tax payers decide not to
pay? Failing to pay means you are asking your fellow taxpayers to pay your
share – that is not fair. Similarly, not
abiding by the rules means that unit
owner is not being fair after agreeing
to comply by the rules at the time of
purchase.

The role of a director is hard work. I
commend all of those directors of
boards, who roll up their sleeves and
immerse themselves in caring about
their communities and investments with
integrity. It is not always a glamorous
job, the pay is rather low, but the
rewards of great community, service,
great fiscal health, marketability and a
great living environment can make it
easier to sleep at night and make it
seem all worthwhile. ■
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Security in a Start-up Condo
Our Approach at Heintzman Place
BY BETTY DONDERTMAN
BOARD MEMBER, TSCC 2136

hen my husband and I purchased a condo in January
2010, I did not expect to find
myself a year and a half later at a meeting of the Community Police Liaison
Committee (CPLC) of our local
Toronto Police Service! So, how did I
get there?

W

I was elected to the first Board of our
brand new condo in June 2011. One of
the first things we did as a new Board
was to survey our residents about their
priorities. Heintzman Place was developed by Options for Homes, whose
non-profit model seems to produce
more owner-occupied units than do
comparable condo development models. We recognized that community was
important to our residents, most of
whom had purchased a home to live in
rather than as an investment. In fact,
our mission statement reads “The
Board of Directors of Heintzman Place
is dedicated to creating and maintaining
a healthy, secure and vibrant condominium community”.
14
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But what was the role of the Board in
creating a safe and secure community—and where should we start?

When the Board surveyed residents in
the summer of 2011, we found that
security was the highest priority for the
Board to focus on in our first year (94%
of respondents indicated that security
was either somewhat or a high priority)1. People were concerned about fire
safety, parking garage safety, blind
spots around corners, the lack of security guards and sufficiency of security
cameras, locker room safety, and air
quality.

outreach by John Dixon of 11
Division’s CPLC and the Division’s
Crime Prevention Officer, Russ
Golding, we had the opportunity to tour
11 Division’s brand new Station. This
was a great way to be introduced to the
local police service. We also learned
about 11 Division’s CPLC, which is
made up of community volunteers and
11 Division police officers. They work
together to identify, prioritize, and
problem-solve around local policing
issues. Each of the seventeen police

divisions in the City of Toronto has a
CPLC to “provide advice and assistance to the local unit commander and
to work in partnership with local police
towards safe and secure communities.”2

A few of us from Heintzman Place
attended an 11 Division CPLC (11
CPLC) meeting in early 2012. There
were several presentations by community members as well as presentations
by the Division’s commanding officers,
from whom we learned about 11

The Board formed a Security Working

‘The idea behind CPTED
is that the design and use
of the built environment
can reduce the incidence
and fear of crime and
improve quality of life.’
Group to “advise the Board regarding
safety and security in and around
Heintzman Place”. I was the Board
liaison to that group. Rather than focusing on reacting when things happen, we
asked ourselves: What is the best
approach to enhance safety and security in our condo?

Our management company takes care
of the day-to-day operations such as
security personnel, cameras, and locks.
The Board took a long view rather than
an operational one, and we decided an
appropriate role for us with respect to
security was to liaise with local community-police groups, with our police,
and with other security professionals;
to research community safety strategies
such as “vertical watch”; and to find
out what other condo and tenant associations do about security.
When our Security Working Group was
forming in the fall of 2011, thanks to
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Division’s Service Priorities for 2012.
Attending these meetings is a good way
to learn about what’s going on in the
community.

Our condo subsequently hosted a
CPLC meeting in April. We were interested in the police take on graffiti, local
crime rates, neighbourhood issues, vertical watch, a local half-way house, and
helpful safety tips for residents. The
many police officers who attended took
questions and presented information.
One of our residents now sits on 11
CPLC.

Through 11 CPLC, I learned about
CPTED (Crime Prevention through
Environmental Design), which fits perfectly with our focus on maintaining a
healthy, secure and vibrant condominium community. Fortunately for us,
encouraging a strong community is a
proven crime prevention strategy. The
idea behind CPTED is that the design
and use of the built environment can
reduce the incidence and fear of crime
and improve quality of life. The underlying CPTED concepts are natural surveillance, natural access control, territorial reinforcement, and maintenance.

These concepts encourage people to
take care of and use the built environment (in a manner I find reminiscent of
Jane Jacobs!). At a basic level, we
know that the presence of other people
helps to keep us safe. Eyes on the street
help keep us safe. Space that encourages people to gather and watch out for
each other, that directs movement
through a building and its grounds, and
that signals where private space begins
and ends helps to keep us safe.

CPTED involves architects, police,
urban planners and security professionals, all working together. You can visit
www.cptedontario.ca/ for more information.

What is the appropriate role for a condo
Board or committee with respect to
security? What can other condos take
away from our experience? Less than
a year after we formed our Security
Working Group, we are very much a
16
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work-in-progress. There are still many
possible initiatives we can take, but we
have few metrics. Safety measures are
difficult to evaluate, but this itself is an
area we can explore. What are our next
steps?

Our Security Working Group is busy
planning activities for neighbours to
get to know each other (such as
‘Neighbours’ Night Out’, developed by
the Crime Prevention Association of
Toronto). We may look further at the
CPTED principles and assess how our
site can be improved. We continue to
have a rep on the local CPLC. The
Director of the nearby Community
Correctional Centre has offered to
attend a residents’ meeting and answer
our questions and concerns. We hope
to send a representative to our local
neighbourhood residents’ association.

In summary, strategies your Board
could use to enhance security in your
condo might include:

• Forming a working group to help
determine and realize security priorities (and separate perceived vs.
real issues).

• Liaising with your local CPLC, as
well as your local residents’ association and your city councillor.

• Looking at your own building with
an eye to strengthening the elements
that deter crime, using CPTED principles.

We are very interested in learning what
other condos and tenant associations
are doing with respect to security.
We’d love to hear from you at
tscc2136board@rogers.com ■
1 Survey Question 1. To what extent should the Board

focus on the following issues in our first year? Please
rate how high a priority this is for you. Security:
Address systemic safety and security issues. Not at all
a priority 5%; somewhat of a priority 26%; high priority 68%; not sure 1%.

2 http://www.torontopolice.on.ca/community/ccc.php

Balcony Glass Breakage…

DON’T PANIC!
BY GERALD R. GENGE, P.ENG. C.ENG. BDS, BSSO, C.ARB. Q.MED.
GRG BUILDING CONSULTANTS INC.

News Flash!

There’s been a lot of press about the ‘summer of falling glass’. There have been a
lot of allegations too about “bad glass”, “bad design”, “bad construction”, “bad
standards”. What’s the real story? If anyone says they know, they’re pulling your
leg. Nobody has the complete answer. But there are a few things that you should
know about glass panels in balconies and maybe these things will help you make
some decisions about whether or not you should be worried.

Glass Breaks

Yes, glass breaks. That’s not just me
glibly stating the obvious. Glass is a
brittle material that is quite different
from the metal panel and picket materials that once were the norm for balcony guards. So what do you do to protect yourself from harm if your glass
breaks? First, you make sure the most
dangerous aspect of glass breakage is
dealt with. You treat it so that if it
breaks, it fails in a “safe” manner.

In Canada, we have used tempered glass
for balcony guards and we have a standard for tempered glass that has been
around for the past 20 years CAN/CGSB 12.1 M90. It doesn’t say
that tempered glass won’t break. It says
that if the glass breaks it will break into
little pieces. That’s fine if it’s used as in
a glass door or a sidelight panel because
it just falls in place; but, if it’s a balcony
guard panel it could fall from quite a distance. That is the bottom line. It’s not
that the glass in several balcony panels
in Toronto (and some other North
American cities) has been breaking – it’s
that when it breaks there is a risk of
injury or damage due to falling.

But Why Now?

Figure 1: Shattered tempered glass panel over slab edge

Designers for balcony guards in modern buildings are more-and-more
Fall 2012
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turning to glass panels. Glass is architecturally appealing and relatively inexpensive. It provides an open feeling to
the balcony area compared to past
designs that employed solid panels or
picket panels. Glass does not corrode
or require painting. From a marketing
perspective and for aesthetics, it is an
ideal material for the purpose.

Size

Over the past 20 or so years the amount
and prominence of glazing has
increased in several ways:
• Balcony length is increasing such
that rather than units having individual balconies, the balcony is becoming a continuous perimeter element
on some faces.
• Individual glass panels are longer,
higher, and thicker. Guard framing
has moved from smaller panels
mounted on the top of the slab to
larger panels mounted on the face of
the balcony slab. To sustain specified loads from wind and soft
impact, this increase in the area of

18
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each glass panel requires an increase
in thickness. The thicker the glass,
the more likely it is to include an
impurity that can cause breakage
(more on impurities below).
• Framing around glass panels is
being reduced or eliminated in some
instances. This requires even greater
glass thickness to compensate for
the reduced structural contribution
from framing.

Constructability Issues

With each step in the evolution of glass
balcony panel design, there has been a
compensating increase in the glass area
and, thus, thickness. From a purely
structural perspective, the increase in
glass thickness and area is not a serious issue. All aspects of the glass performance in regard to strength and
deflection can be accommodated.
However, the larger and thicker glass
panels are heavier. Previously, an older,
smaller panel of 6 mm thick (1/4-in.)
glass weighed about 30 lb.; whereas,
the newer, larger 12 mm (1/2-in.) panel

of glass can weigh over 100 lb. The
difficulty in handling of such large
pieces of glass on the building, situating
those pieces in frames, and assuring
appropriate clearances are maintained
between glass and metal framing components increases as the mass of glass
increases.

Glass Manufacturing Basics

Glass used in buildings is manufactured
by heating silica sand and various
metallic oxides and fining agents like
sodium sulphate (which is intended to
cause small bubbles to agglomerate into
larger bubbles which have the ability to
vent to the surface). The mixture is
heated to about 1,500 deg. C, drawn off
in viscous form, and “floated” over
molten tin to produce a sheet of uniform thickness. As the glass cools and
devitrifies it crystalizes and can be cut
into plate glass. The slower the glass is
cooled, the less stress is retained in the
glass. Annealed glass is cooled slowly
to relieve stresses in the glass that can
Continued on page 20

form after initial manufacture so it isn’t
as brittle.

Tempered Glass

When annealed glass breaks, it forms
long sharp shards. Where that isn’t tolerable, tempering or surface hardening
is done by reheating the cut plates and
passing them through a zone in a furnace where cold air is blown over the
surface. The rapid cooling contracts
the surface and compresses the glass
underneath. This tempering not only
toughens the glass against breakage, it
puts stress into the glass that causes the
entire piece of glass to break into small
crystals with blunt edges should breakage occur. Balcony guard glass has typically been tempered glass. Tempered
glass cannot be cut so all panels are
sized, edges eased and any holes cut
before it is tempered.

Heat Soaked Glass

Heat soaking of tempered glass is recommended because heat soaking forces
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the majority of the glass panels that
have inclusions to break the panel
before it is put into use. There are no
“heat soaking” standards in our building code but the European standards are
readily applicable.

Heat Strengthened Glass

Heat strengthened glass is float glass
that is reheated but not quenched as
when tempered and, while it is stronger
than annealed glass, it doesn`t have the
same degree of tempering as fully tempered glass and does break into shards.

Laminated Glass

Supplementary safety can be incorporated by laminating two or more pieces
of glass together with an interlayer film,
which bonds the sheets together should
they break. Automobile windshields
for example are laminated glass.
Different types of glass can be laminated and lamination can be multi-layer
and essentially bullet-proof. For the
most part though, one interlayer film is

used between two sheets of glass.

Design Issues

Glass Selection

Many glass guard panels installed
recently are retained only at the top and
bottom and then only within aluminum
channels rather than by fasteners
through holes in the glass. Thus, the
glass panel is not fully captured in the
frame by retaining on all sides. Heat
strengthened glass is preferred over
tempered glass when laminated because
the breaking of laminated tempered
glass would result in a heavy blanket
of shattered glass that may fall unless
fully-captured in the balcony frame.
On the other hand longer shards of heat
strengthened laminated glass are more
readily retained in the frames.

Building Code Requirements

In 2006, the Ontario Building Code
changed. Now, load from wind and live
load from impact have to be considered
together. In prior years, some design-

ers may not have considered live loads
and wind loads in combination and as a
result, overall guard design may have
been weaker. Fortunately, nowadays
with those larger panels, the building
code does require designers to consider combined loads.

As of July 1, 2012, the Ontario
Building Code changed again. Now all
glass guard panels mounted over the
slab edge to as much as 50 mm back of
the slab edge must be laminated heat
strengthened glass. Glass panels
between 50 and 150 mm back from the
slab edge can be the aforementioned
laminated glass or heat-soaked tempered glass. Glass set back more than
150 mm can be just tempered glass.

raw materials used to manufacture glass
and most are not a problem. Nickel is
a problem. When combined with the
sulphur (from the sodium sulphate used
to help eliminate bubbles) it creates
Nickel Sulphide (NiS) [NiS is just an
abbreviation. There are various possible chemical proportions of the Ni and
S]. A single gram of nickel can contaminate thousands of tonnes of glass
and while it has been recognized as an

Causes of glass breakage

Obviously glass can break by impact.
What we`re talking about is spontaneous breakage that seems to occur for
no reason. Basically, the cause is impurities in the glass. These come from the

Figure 2: NiS with microcracks at perimeter
[source Barry 2006]

issue since the 1940s and reasonably
well managed, minor amounts of nickel cannot be eliminated. Like all cooling liquids, the NiS inclusion forms into
different “phases” at different temperatures. At higher temperatures, NiS
forms an “alpha phase” and, at lower
temperature, it forms a slightly larger
“beta phase” particle.

The rapid cooling caused by tempering
glass can trap NiS in the alpha phase.
Over a period of anywhere from a few
months to a few years, the NiS tries to
convert to the beta phase and since the
beta particle is 2% to 4% larger than
the alpha phase particle, it expands
causing microcracks at the edge of the
particle (Figure 2). If the NiS inclusion
is near the face of the glass in the
perimeter compression zone caused by
tempering, the glass may survive the
expansion forces; but, if it is in the tension zone in the body of the glass, it can
cause the characteristic spontaneous
breakage.
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doesn’t mean that the glass is doomed
to break. The impurity size, location,
and other stresses from wind load all
contribute to the likelihood of the glass
suddenly shattering.

How do I know if my glass has
impurities?

You can’t look at a panel and simply
see NiS with the naked eye. There are
non-destructive methods to look for
NiS but they are costly, time consuming, and largely impractical.

You could take a reasonable sampling
of panels and heat soak those panels to
force beta conversion to assess whether
or not the sample indicates a higher
than acceptable breakage rate but that
also weakens the glass and that too is
time consuming and expensive. It is
also only a sample and is not 100% certain.

One way is to examine and monitor the
breaks you do get. Suppose you have a
shattered tempered glass panel. First
thing you do is clean up the glass, right?
That’s a good, safe, practice; but, it
won’t help you determine if the breakage was caused by an impurity or a
hockey stick.
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Glass on my building is 10
years old. Do I still need to
worry about breakage?

Figure 3: NiS inclusion with Double D
fragments visible
[source Barry 2006]

If the glass can be recovered in a relatively intact form, the characteristic
“Double D” or butterfly pattern of
breakage about a NiS impurity may be
seen at the point of the inclusion
(Figure 3) – if you can find it. There
you may want a trained eye to help you.
In the end though, just because your
glass panels include NiS impurities,

The conversion of NiS from alpha to
beta phase noted above tends to occur
between a few months and a few years
after manufacturing. If it is going to
happen, the overwhelming proportion
of failures occur in 2 to 7 years with the
likelihood decreasing thereafter. But
possible breakage from glass-to-metal
contact when an exposed edge of a
glass guard panel rubs against a mounting plate, a guard post, or the edge of an
adjacent glass panel can increase with
age. The deterioration of the strength of
the glass edge from this sort of rubbing
can take years. If the glass undergoes
wind or physical forces greater than
normal, it can suddenly break.

So, the possibility of breakage due to
impurities decreases as the panel ages
but breakage due to construction or
design problems and simple wear and
tear increases with age.

If we should expect some
breakage, how much is
normal?

There’s a wide range of opinion on this.
Opinion on “acceptable” glass panel
failure rates range from 2 in 10,000 to 2
in 100. Absolute certainty on failure
rates caused by NiS inclusions is not
possible, as reliable data on inclusioninduced failure is not available. Glass
falling from buildings is newsworthy;
but, the media and the misinformed may
have lead people to believe that glass
breakage shouldn’t happen at all. As
this article attempts to illustrate, breakage of glass is both allowed and within
norms, is acceptable. Reasonable opinion though is that if you have around 2
breaks in 1,000 panels you should not
consider that to be unusual.

Some capturing methods also reduce
chatter of the panel from wind shear
and should prolong the life of the glass.
On some buildings, there may be littleto-no risk of injury or damage if the
glass falls. If you have a property in a
dense urban area with public sidewalks
all around, the possibility of injury is
much greater than if the glass falls into
a 20-ft wide planter where pedestrian
traffic is unlikely. These buffer zones

are a reasonable precaution that doesn’t
incur the same expense as changing the
tempered glass to laminated glass.

Finally, if you are still worried about
your tempered glass guard panels, there
are films that can be applied that can
hold it together. Unlike laminated glass
where the film is between glass layers,
these films are applied to the surface.
Continued on page 25

What can be done to prevent
injury form from happening?

The current Canadian standards for
glass don’t eliminate possible breakage
from NiS inclusions because to do so
would simply eliminate glass from use
in buildings. But, as long as the social
imperative is that public safety is paramount irrespective of the technical hurdles involved in achieving absolute
safety, steps should be taken to reduce
the risk of injury. Here are a few ideas
for mitigating risk.

On new buildings with large near edge
guards and guards that pass by the edge
of the slab, builders are using heatstrengthened laminated glass. It is now
a requirement in Ontario. Hopefully
other Provinces follow suit. This recognizes that laminated glass will stay
together if broken for any reason. That
glass still must be fully captured by the
fasteners, framing, or a barrier so the
broken glass doesn’t fall. Sometimes
structural silicone adhesive can be used
on the exposed edges of the glass to
adhere the glass to adjacent metal posts.

Fall 2012

thecondovoice

23

SUMMA PROPERTY MANAGEMENT INC.
PROFESSIONAL PROPERTY MANAGEMENT & CONSULTING

“Your condominium deserves
personal attention and service.”

Over 27 years experience.
We provide Professional Condominium
Property Management with attention to
detail.
Expect Superior Service and a
commitment to quality property
management.
At Summa we take pride in managing
your property.
647-341-7990
propman@summapm.com
www.summapm.com

When experience and quality counts!
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The better approach to retrofit lamination is to apply the surface film in a
controlled environment and that means
removing the glass panels, taking them
somewhere to work on, cleaning the
glass, and applying the film using the
product supplier’s process. This could
require setting up a quasi-factory setting somewhere in the building. These
surface-applied films can degrade with
exposure to ultraviolet light and may
be scuffed and cut but that may be a
reasonable trade off in some cases to
replacement with laminated glass.

Replacement of tempered glass with
laminated glass may not be feasible
either. Laminated heat strengthened
glass would be thicker and likely weaker than tempered glass which would
mean modifications to the framing system.
A more likely option, if possible considering the new code requirements
associated with positioning of the glass,

would be to replace the glass with heat
soaked tempered glass of the same size
and thickness.

Summary

In summary, if your tempered glass
guards are over 7 to 8 years old and you
have had no spontaneous breaks or only
1 or 2 breaks in 1000 panels, your risk
is low that there will be an ongoing
breakage problem. If your glass guards
are small in size and only 6 mm thick,
you have less glass mass to house inclusions so your risk of breakage is lower
than if you have large panels with 12
mm glass. If you have a wide landscaped area and gardens around your
building, your risk of injury or damage
is obviously far less than a building
with public areas below.

As mentioned earlier, some panels are
retained only at the top and bottom
channels and are not restrained from inplane movement. In those cases, glass

can move around in the frame due to
wind effects and changes in temperature. If you have guards that are
retained only top and bottom and have
exposed edges, you may also wish to
have the panels reviewed to see if there
is risk of glass to metal or glass to glass
contact and take steps to correct potential movement.

If you must replace the glass, there are
design considerations that must be dealt
with to assure that wind loads and
breakage potential are dealt with appropriately.

So, if you are an owner of a manager of
a building with glass guards, the issue
is about managing risk and protecting
against possible breaks rather than
being given some guarantee that glass
won`t break. Odds are, it`ll happen.
When it does, now you`ll have a better
understanding of why and what you can
do about it. ■
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What is a
Reserve Fund?
BACK TO THE BASICS
BY CATHY LEE, P.ENG., HALSALL ASSOCIATES

hat is a reserve fund, and
why do we need a reserve
fund study? The Condominium Act, 1998 requires all Ontario
condominium corporations to maintain
a dedicated fund (called a reserve fund)
to pay for the major repair and replacement of the common elements and
assets of the Corporation. A reserve
fund study is an independent study prepared by a qualified reserve fund planner. It identifies the future major repair
and replacement needs of the common
elements, and determines how much
money should be set aside each year to
adequately cover the projected expenditures.

W

The Condominium Act outlines the frequency and general methodology for
reserve fund studies, and identifies who
is qualified to prepare them. However,
there can be significant variations in the
experience level and approach between
consultants. As the outcome of the
study is influenced, in part, by the
approach and judgement of the reserve
fund planner, it is important that you
choose an experienced and reputable
consultant to prepare your study.
26
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A reserve fund balance is not a good
indicator of the fund’s health. A reserve
fund study calculates a schedule of contributions based on project expenditures. A reserve fund balance will, and
should, fluctuate from year to year. A
corporation that has recently invested
in significant component renewal may
correctly have a low reserve fund balance, while a corporation with a hefty
balance, but several large projects
planned in the upcoming year or two,
may actually be underfunded.

A reserve fund is meant to be spent. It
is not a rainy day fund that is meant to
be guarded. If the study has been prepared correctly, the funding plan will
have optimized contribution levels
against the forecasted expenses, assuming that the projects in the plan will be
carried out generally as planned.
Obviously, there will be variations in
the timing, scope, and cost of each project and this is normal. However, annual contributions are set based on the
expenditures included in the plan, so
Boards should not have reservations
about implementing legitimate reserve
fund projects that are included in the

plan simply for fear of depleting the
balance.

Interior refurbishments are discretionary, but necessary to maintain property value. Boards have an obligation
not only to repair or replace building
components that are worn or broken,
but to maintain the property value on
behalf of all unit owners. While interior finishes and decorative elements are
not critical to building operation, they
can significantly affect the marketability of the units. Interior refurbishment
projects may have more flexibility in
timing and scope, but they are no less
legitimate a reserve expenditure than a
boiler replacement.

There is a wide range in the scope and
cost of interior refurbishments, and
higher-end or design-intensive finishes
will have a different cost, durability,
and impact than modest or less designintensive schemes. It is the Board’s
responsibility, on behalf of all unit owners, to make prudent decisions that balance costs with the benefits.

Not all common element repairs/

replacements are legitimate reserve
fund expenditures. The Condominium
Act specifically states that the reserve
fund may not be used for additions,
alterations, or improvements. The Act
does provide for replacement using
materials that are appropriate in accordance with current construction standards. As construction standards change
over time, this provision can be open
to interpretation. It is the Board’s
responsibility, working with their property manager, auditor, and/or legal
counsel, to interpret these requirements
responsibly, and ensure that only those
expenses allowed by the Act are drawn
from the Reserve.

The study requires routine updates. The
reserve fund study is based on a number of assumptions, based on the conditions observed at a specific point in
time, and the input provided by the
board and management of the day. The
performance of certain building components, the cost of certain materials,
the long-term vision for the property,
etc., can all change over time. For this
reason, the Condominium Act requires
that the study be updated every three
years, alternating with and without site
visits. Generally speaking, interim
updates are not required unless, perhaps, a large unexpected expenditure
arises when the fund balance is relatively low.
A well-developed funding model will
set the stage for financial stability and
a well-maintained and marketable condominium in future years. ■
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CONDO OF THE YEAR – 1st Quarter Finalist
Condo TSCC #1888
BY JAMES M. RUSSELL

One City Hall is
One Great Condo!
n five short years, One City Hall
has gained a reputation as one of
the best managed and governed
condominiums in the G.T.A. With its
innovative design, original art at
street level, and quality construction,
it has become one of Toronto’s premiere addresses and a Mecca for
young professionals who want to
live at the very heart of our great city.

I

“For me, one of the best things
about living in the building is the
rooftop,” says Board Member Marko
Stevelic. And he’s right. The palatial 13,000 square foot rooftop patio,
with its spectacular 360o view of
Toronto’s skyline, is skilfully furnished with comfortable lounge
sofas, tables, and umbrellas.

But what strikes visitors to One City
Hall first are the two 16-foot green
walls that grace the building’s lobby.
Congratulations are extended to One City Hall who been selected as the 1st quarter finalist of CCI Toronto’s annual Condo of
the Year Award!
The 2012-2013 annual grand prize winner will be selected from amongst the quarter finalists in the late summer of 2013 and
will be announced at the CCI Toronto Annual General Meeting in the fall of 2013. Further details on this contest may be found
on the CCI-T website at www.ccitoronto.org.
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Green walls, or vertical planting systems, appeal not only to the eyes but
also to the environment and the budget. The plants serve as bio-filtration
units to clean the indoor air and regulate
heat and humidity. The concept of
green walls is rooted in the Hanging
Gardens of Babylon (600BC), one of
the Seven Wonders of the Ancient
World.

LOCATION, LOCATION,
LOCATION
Built by Diamante Development
Corporation, a company whose website boasts proudly that they have
“earned an international reputation for
constructing, designing and developing projects of superior quality and
esthetic excellence, “One City Hall was
completed in early 2007. It rose from
a neighbourhood of hundred-year-old
store fronts that was once a predominately Jewish commercial area, and
later China Town.

Front of building

Management Team - Aleksandra and Chidi in
lobby of Condo

STORM CLOUDS
Sadly, One City Hall’s management
and governance health was not always
robust. “When Brookfield took over
the site four years ago, there was trouble identifying where the building was
(financially and operationally), never
mind where it was going,” says
Property
Manager
Aleksandra
Homesin, R.C.M. She adds that not
only was the corporation struggling
with an operating deficit of $35,000,
but also the part-time-only cleaning
staff had been unable to keep up with
the full-time job of maintaining the
building and grounds.

“On top of that, the new management
company, and the new Board found that
they had inherited a million dollar plus
lease-to-own agreement for the building’s HVAC equipment, a heavy guest
suite mortgage, and a gym that had an
‘ownership issue’,” says Aleksandra.

Board Member Beatrix Bérczi moved
in even before construction was com-

Board Members - front to
rear: Beatrix, Marko,
Nadim, Keith and Marta

Board Member Beatrix Bérczi moved
in even before construction was completed. “I loved the neighbourhood and
the fact that it was situated in the commercial hub of the city.” With bustling
Dumas Street East to the north, the
Eaton Centre to the east, and Toronto’s
City Hall and the financial district to
the south, One City Hall is within
walking distance of shopping, transit, entertainment and work.” About 50
percent of our 522 units are occupied by renters and many of them
are students, doctors, dentists, and
young professionals who work or
attend school in the downtown area,”
says Nadim Kiani, a Board Member.
Under new leadership, One City Hall
has begun purchasing their leased
HVAC equipment, has resolved the
gym issue, made the cleaning staff fulltime, and transformed that $35,000
deficit into a $500,000-plus operating surplus.

pleted. “I loved the neighbourhood and
the fact that it was situated in the commercial hub of the city.“

With bustling Dundas East to the north,
the Eaton Centre to the east, and
Toronto’s City Hall and the financial
district to the south, One City Hall is
within walking distance of shopping,
transit, entertainment and work. “About
50 percent of our 522 units are occupied by renters and many of them are
students, doctors, dentists, and young
professionals who work or attend
school in the downtown area,” says
Nadim Kiani, a Board Member.

The 19-floor building is home to a mix
of units, from 375 square foot bachelors, to 1,949 square foot, a three-bedroom unit, being the largest. Due to the
large number of active residents, in
addition to the pool, wet and dry
saunas, party room and two patios.
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One City Hall offers residents the use
of two gyms—one on the first floor and
the other on the third.

MANAGEMENT
Helming the day-to-day operations of
One City Hall is the dynamic team of
Property
Manager
Aleksandra
Homesin and Site Administrator Chidi
Egwim. Aleksandra has nine years of
condominium management experience
and shares the neat, efficiently laid-out
office with Chidi, who started off on
the security desk and worked his way
up to Site Administrator. Chidi arrived
in Canada just three years ago with a
M.B.A. from the University of Nigeria
and a burning desire to succeed.

A resident working out in the gym

Although fiscal management is at the
top of her personal mandate,
Aleksandra is very team-centred. She
ensures that every employee’s birthday
is recognized and celebrated, whether
they are a contract or direct-hire
employee. She and Chidi also organize
weekly BBQs for staff and encourage
staff to attend the many residents’
events so that employees and residents
have the opportunity to get to know
each other. “Community is important,”
Aleksandra says. And so is information,
which is why every new resident
(owner or tenants) is given a mandatory information session at the time of a
unit turnover. “The sessions go a long
way toward minimizing conflicts and
misunderstandings,” says Aleksandra.
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CAPTAINCY
One City Hall is governed by five committed, stylish, and smart
Board Members, all in
their 20s and 30s, all
of them rising stars in
their respective professions.
“We’ve
structured our Board
much differently from
other boards in that
A portion of the green wall in the lobby.
we have no hierarchy,” says Nadim. In
addition to the novel
organizational structure, One City
That level of environmental savvy, in
Hall’s Board doesn’t settle for a simpart, resulted in One City Hall being
ple majority of votes when reaching
given the opportunity to participate in
decisions. “We always strive to reach
the City’s exciting Green Bin Pilot
a consensus,” says
Program for Multi-Unit Residents. The
Nadim.
Green Bin Program allows condo and
apartment dwellers to put organic
An excellent working
material (fruit and vegetable scraps,
relationship with their
paper towels, coffee grounds, etc.) Out
management company is
for separate collection along with
also a key factor in City
garbage and recycling. When the pilot
One’s success. “Our
ended, the Board and management of
management team frees
One City Hall continued and expanded
us from day-to-day conthe recycling pro- gram so that now, in
cerns and allows us to
addition to a green bin, each floor’s
focus on the big picture,”
garbage room contains one blue bin for
adds Board member
liquor bottles, one bin for hazardous
Keith Chung. Some of
waste, and one bin for all other recythose recent ‘big picture’
clables. In 2010, Mayor David Miller
projects include green
presented One City Hall and
initiatives such as:
Brookfield Residential Services with
the Better Buildings Partnership Award
• Energy upgrades and retrofits of the
“to recognize your leadership and comboiler pumps;
mitment to our community and our
• Installation of carbon monoxide
environment.”
detectors in the garage to reduce fan
use while ensuring residents’ safety;
DOLLARS AND SENSE
• Installing motion sensors in all the
garbage rooms;
Today, the guest suite is mortgage-free
• Paperless Board meetings and the
after the outstanding amount was conmove to eliminate the traditional
solidated with the building’s mechanimailing of budget and AGM packcal equipment loan. The move signifages.
icantly decreased the corporation’s
• Completely replanting both of the
interest rate load. A similar saving, this
lobby’s green walls; and,
time to One City Hall’s overall utility
• The creation of a recycling awarebill, was realized when the Board,
ness campaign that resulted in
undertook a substantial energy retrofit
reducing the number of trash bins
project.
sent to landfill from eighteen to
seven bins per month, well within
Further cost reductions have been
the City’s guidelines.
realized or planned in the area of patio

furniture purchases, reduced rates for
residents’ ATM transactions, and sourcing even further opportunities to reduce
greenhouse gas emissions and increase
energy efficiencies. Aleksandra enthusiastically points out that, “Current programs to educate owners and monitor
energy costs are already producing
amazing results.”

When investigating options related to
refinancing their current mortgages and
leases, the Board and Management
decided to look beyond the usual cast of
suppliers and decided to work with
Laurentian Bank. The resulting deal
enabled One City Hall to refinance their
entire $4 million debt, freeing up dollars for further energy retrofits. To date,
those retrofits and refinancing initiatives have removed more than
$100,000 from the annual expenses
budget.

Residents were told at their AGM last
March that condo fees would not
increase for the next five years, barring
any real emergency. And that in year

Rooftop patio and waterfall

six, the Board would not
increase fees by more than the current
rate of inflation.

Other capital projects include further
energy upgrades and, in recognition of
the growing number of residents who
love their Downward Dogs, the installation of a Yoga workout area adjacent
to the pool.

With a progressive and forward-thinking Board, a hard-working and devoted
management team and a vibrant resident base, One City Hall is already a
great place to live and is poised to
become even better as it approaches its
second half-decade at the centre of the
city. ■
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Tarion Overhaul of Major Structural
Defect Procedures
BY: SHAWN PULVER
HEENAN BLAIKIE LLP

arion has introduced significant
changes to the major structural
defect claims process. These
changes will affect all condominium
projects where the first arm’s length
agreement of purchase and sale was
signed after July 1, 2012. All of the
changes are currently reflected in
Regulation 992 to the Ontario New
Home Warranties Plan Act, and summarized in Builder Bulletin 24
(revised).

T

After consulting with the condominium industry for the past several years,
Tarion has expanded the definition of
“major structural defect ” (“MSD”) to
provide further direction to owners,
builders and condominium corporations
as to which deficiencies do in fact constitute a MSD.

The definition of MSD in the
Regulations now refers to three separate “tests.”

The “failure” test looks at whether the
defects in work or materials would
result in “failure of a structural loadbearing element of a building.” Tarion
describes this as a “fairly stringent test
that contemplates actual structural failure.”

The “function” test looks at a structural load-bearing element and its function. Accordingly, any defect in work
or materials that materially and
adversely affects the ability of each
structural load-bearing element of the
building to carry, bear and resist applicable structural loads for the usual and
ordinary service life of such element
will be a MSD.

The “use” test was referenced in the
previous definition of MSD, although
the current language has been revised.
In order to constitute a MSD, the “use
test” requires that a “significant portion
of the home (or common elements) is

materially or adversely affected.”
The use test is an objective standard
which looks at the usual and ordinary
purposes of a residential dwelling.
Accordingly, in the condominium context, if a load bearing related deficiency significantly affects the use of a
common element lobby, then presumably Tarion would constitute this as a
MSD.

As was the case under the previous procedure, an MSD claim has to be
advanced by a condominium corporation within 7 years of registration. The
major difference is that if the deficiency does constitute a MSD under the
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new definition, the builder now has an
opportunity to either take full responsibility for the MSD, or reimburse Tarion
an amount referred to as a “co-share
payment.”
Builders will continue to have full
responsibility for any MSD claims
made in years 1-2 following registration. However, for MSD claims made
between years 3 and 7, builders are now
required to elect to either:
a) take full responsibility for the
MSD; or
b) re-imburse Tarion for a “co-share
payment.” For condominium common elements, the co-share payment is the least of i) Tarion’s cost
of resolving the MSD, ii) 5% of the
aggregate sale price of all of all of
the units, and iii) $750,000.00.
These payments would also be subject to any liability caps that are
provided in the Act.

Another significant change is that if an
MSD claim is beyond the builder’s con-
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trol, and constitutes an “industry wide
issue,” then Tarion’s board of directors
would review this issue on a case by
case basis.

Under the new regime, Tarion has also
clarified which types of deficiencies are
excluded from MSD coverage (even if
the deficiency would otherwise fit within one of the three “tests” set out
above). The exclusions relate mainly to
defects in design, work and materials.
MSD coverage will not, for example,
pertain to defects in work or materials
related to heating or cooling appliances
such as furnace, air conditioner or heat
pumps.

It will be interesting to see how these
changes affect condominium corporations, and whether the “three test” definition will give rise to more MSD
claims being approved by Tarion. It will
also be interesting to see whether
builders are more likely to assume full
responsibility for a MSD (as was the
case before), or agree to a co-share pay-

ment, with the belief that they may
potentially limit their financial exposure. As we see more MSD claims
being brought under the new procedure,
we will follow up with our assessment
of how the new process appears to be
working.

It should be stressed, however, that
since this new process only applies to
agreements entered into after July 1,
2012, it could be years before new
home owners see the effect of these
changes. For example, if on August 1,
2012, a purchaser enters into an agreement of purchase and sale for a condominium unit in a building that has not
yet commenced construction, it could
be another 3-4 years before registration
of the Declaration and creation of the
condominium corporation. Once registration occurs, there would be a seven
year period for any MSD claims to be
advanced by the condominium corporation. ■

GAME CHANGERS
An Interview with
The Honourable Margarett Best, M.P.P.,
Minister of Consumer Services
BY: ARMAND CONANT AND JAMES RUSSELL

Our Past President and Chair of the Joint Legislative
Committee, Armand Conant, Partner at Shibley
Righton LLP recently had the opportunity to chat with
Minister Best about her Ministry’s plans for the Condo
Act Review. Below is an edited and condensed version
of their conversation.
ABOUT MINISTER BEST

A lawyer, advocate and life-long community volunteer, Ms. Best, was reelected as the MPP in ScarboroughGuildwood in last year’s Provincial
election. Some of you may remember
that Ms. Best was the lead Minister in
Ontario’s successful bid for the 2015
Pan/Parapan American Games.

Ms. Best is an alumnus of the
University of Toronto and Osgood Hall
Law School and holds an Honorary
Doctors of Law Degree from Northern
Caribbean University in her native
country of Jamaica.

She is a mother of three adult children,
some of whom live in condos, and is an
avid gardener.
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On August 29, the day before this interview took place; Minister Best
announced details of process for the
review of the Condominium Act, 1998
including the Public Engagement
Review Process and the formation of
the Residents’ Panel to Review the
Condominium Act. For further details
please visit the government website or
the news releases by both CCI(Toronto)
and ACMO and their respective websites.

THE INTERVIEW

AC: As a lawyer, did you ever have the
opportunity to practice condominium
law?
MB: I practiced real estate law, so certainly an element of that included con-

CCI Legislative Chair Armand Conant with the
the Hon. Minister Margarett Best

dominium work; people purchasing
condominiums and people purchasing
residential homes.
AC: Now in your Riding, I believe you
have a number of condominium corporations. Is that true?

MB: Yes, we have quite a number of
condominiums in the Riding and I have
to steer clear of any conflicts-of-inter-

est because I have to wear two different
hats: one as MPP for ScarboroughGuildwood and one for Minister of
Consumer Services, so I have to be
careful not to get involved in condominium issues in my own Riding.

AC: Could you tell us a little about
your philosophy as Minister? What do
you see as your role in terms of consumer services, protection and interaction with industry, particularly the condominium industry? How will your philosophy impact all condominium stakeholders?

MB: Well you know, in my role as the
Minister of Consumer Services I certainly feel that I have been given a mandate by Premier Dalton McGuinty,
which is to protect the consumer’s
interests in the province. In that role
there are different aspects of that protection and the Condominium Review
is certainly a part of that role. I also
have to be very cognizant of the fact
that condominium owners and residents
do not exist in a vacuum; they exist in
relation with the other players in the
condominium marketplace. We always
have to remain mindful of all the various people who are our consumers in
the province and the roles that they
play.

Certainly I believe that the Premier is
someone who is very well-tuned to
what is happening in Ontario with the
various sectors that he as the Premier
has the privilege to represent. I believe
that the Premier is very cognizant of the
fact that the Condominium Act has been
in place now for almost eleven years,
that the condominium marketplace has
really exploded over the last ten years.
It is a very complex marketplace and
the initial Act perhaps no longer reflects
the many, many changes that have
occurred in the condominium industry
over the last decade.

There were issues that had been
brought to the Ministry of Consumer
Services but in general we saw the
many buildings going up across Ontario
and realized that the time has come for
us to make the changes. The time had
come for us to really have a detailed
discussion with the people whose lives
are most affected by condominium living and to see how we can look to formulate a new Act, an amended Act, so
that we can make the Act current. Not

just to make it current, but to make it
forward-looking in terms of where the
condominium industry is at the present
time and where it is going in the future.

You are well aware that condominiums
represent half of the new homes that are
built in the province and that over one
million Ontario residents call condominiums their home and that number is
certainly rising at a very rapid rate.
There are many young people coming
out of school, my twenty-five-year old
daughter included. When she finished
her first degree and came home she didn’t want to live with me she wanted to
be right downtown in a condominium.
She stayed downtown working for a
year then went back to school and is
now living in a condominium near the
University of Western Ontario where
she goes to school at the Schulich
School of Medicine and Dentistry.
We felt that the timing was right to look
into making changes to the Act and to
provide the kinds of protection that we

Continued on page 39

AC: With the support of the Premier,
you have been the first Minister who
has been able to move forward condominium legislative review. CCI
(Toronto) and ACMO have jointly been
advocating for this, and we met with
the government over the years but the
Act was never opened for review. Why
do you think it is so timely now, and can
you tell us how you were able to do that
which others were not?

MB: The Premier did say prior to even
appointing me to the position of
Minister of Consumer Services that he
was looking to open the Act and he
included that in the platform for the
2011 election. I was appointed as the
Minister subsequently, and that promise
became part of the mandate I was given
as the Minister of Consumer Services.
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need to protect the consumers but also
to ensure that we have the best marketplace for the all various players
involved in the condominium sector.

AC: Now going to the legislative review,
we understand from our meetings with
the government, and the announcement
that was on the government’s website
yesterday that there is going to be a new
streamlined legislative review and consultation process. Can you explain to us
how that developed and how this new
process will work?

MB: Certainly. Well, you know we live
in a democracy and in this particular
sector so many people are affected by it
(the Condominium Act). When someone purchases a home it is perhaps the
biggest purchase they will make in their
entire life, so we want to make sure that
we engage in a process that is very
democratic. This is a public engagement process and it is a collaborative
process and we want to have input from

the various players, such as the residents and owners concerning changes
to the Act, rather than prescribing to
individuals that ‘this is what we are
going to do as a government’.

We want to engage the public in a very
collaborative way. We are looking for
the condo-residents and other stakeholder groups to actively participate
and provide information in the process
of the review of the Act so that we can
begin to build a shared and durable
solution. I think that what we plan to
do will be very different from how
things were done in the past. It will
allow us to provide the kind of results
that we feel will better protect purchasers, and better protect the residents,
owners and everyone involved in terms
of the governance and the management
of condominium corporations. It will
be an effort to modernize the Act to
reflect today’s reality of what the condominium sector is and how fast it has
evolved.

AC: I understand from the announcement on the Ministry’s website that
there are three stages? And that the first
stage is the Residents’ Panel to Review
the Condominium Act? Could you
explain that just a bit?

MB: Yes, we are going to have three
stages and the first stage will be our
Minister’s Public Information Session.
Residents, owners, developers, property managers and other stakeholders will
be given the opportunity to learn more
about the review and also at the same
time to share their views and their
issues at a series of Minister’s Public
Information Sessions to be held
throughout the province.

The Residents’ Panel is a body of
impartial residents who are broadly representative of a community. The members of the Residents’ Panel will learn
about public policy issues and provide
informed advice to public authorities
and decision-makers. The Residents’
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Panel will provide opportunities for
individuals who are selected from condominiums across the province to meet
during the month of October and
November to learn about the
Condominium Act and to agree on a set
of priorities to bring forward to the government to make potential changes to
the Act. They will also meet for a full
weekend in September next year to
review and provide feedback on the
proposed changes to the Condominium
Act before the report is completed and
presented to us as a government.

The Residents’ Panel involves a number of residents. We have mailed out
10,000 letters — in kind of a random
lottery — to recruit condominium residents for the panel. The letters have
gone out to residents throughout the
province of Ontario and basically it is
an invitation to the residents to participate on the panel. We are looking to
have them provide information on the
issues and advise on how we can go
about improving the Act.

At the end of Stage One the work of the
Residents’ Panel and stakeholders and
submissions received will be combined
into a report and the report will be
available for public comment, which is
targeted for release in early 2013. In
Stage Two, we will have experts in condominium issues who will review the
findings of the Residents’ Panel and
will bring forward recommendations to
update the legislation. This report will
available for public comment by the
end of the summer of 2013.

Then we have Stage Three, when the
Residents’ Panel will be reconvened to
review the report of options and recommendations to make sure it is reflective
of the intent of the original proposal.
The options and recommendations will
be then built into an action plan and that
is the action plan that we expect to build
the amended legislation out of.
AC: It is a new and innovative legislative review process. How long do you
think, if it all works well, that it would

take from start to the first reading of
the new legislation?

MB: We have had quite a bit of discussion about timing in my Ministry, and
in Cabinet. As you can appreciate,
when you are dealing with so many
issues and the complexity of the condominium legislation. As a matter of
fact, at one discussion we had about this
with my Caucus, one member said that
it is probably one of the most complex
pieces of legislation in all of Canada.
So in order to do justice we don’t want
to rush this thing because this is a very
complex matter. This is a matter where
the changing environment has seen a
significant evolution over the last
eleven years and will continue to
evolve at a very rapid pace, so we want
to ensure at the end of the day we have
come up with the best possible piece of
legislation that will protect the consumer and also ensure that the whole
condominium community and the sector is vibrant and working for all the
various players well into the years to
come.
At the end of the interview the Minister
wanted to emphasize that this review
process is not the only forum in which
Ontarians can participate and give
input. She invites all people in
Ontario to get engaged in the process
whether or not they are involved in the
condominiums, stay involved and
review all the public reports and information. You can do so by email to concondo@ontario.ca ; on twitter or at any
of the contact methods set out on the
Ministry of Consumer Services website.
The interview finished by discussing
how CCI (Toronto) and ACMO have
worked with the government over the
years and how we look forward to continue assisting where and how we can
as the review process proceeds. ■
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New Members
CCI-Toronto Welcomes the Following New Members
Corporate Members

MTCC #0601
MTCC #0763
MTCC #1109
MTCC #1140
MTCC #1242
PCC #0611
Peterborough Condo Corp #0068
PSCC #0853
PSCC #0930
TSCC #1659
TSCC #1766
TSCC #1849
TSCC #1946
TSCC #2064
TSCC #2073
TSCC #2136
TSCC #2172
TSCC #2203
TSCC #2220
TSCC #2221
TSCC #2232
YCC #0191
YNCC #0004
YRCC #0688
YRSCC #1116
YRSCC #1206

Individual Members
J. Anderson
Z. Antia
H. Toliver
G. Waiser
P. Wong

New Sponsor (Trade) Members
Andrejs Management
Cion Corp.
Kevin Shaw

e-CondoTower BIM
Ian Franke

Felco Contracting & Maintenance
David Constancio
Gelderman Landscaping
Nathan Helder

Saunders Plumbing & Heating Inc
Morris Jayatilake

Professional Members

Trestan Chen
Affable Property Management
Corporation
Jeronim Dyrmishi
Del Property Management

Barbara Kwan
Shiu Pong Management Limited

Jeffrey Walter Lem
Miller Thomson LLP

Tony Marner
Trivest Developments Corporation

Joy Mathews
Fine & Deo Barristers and Solicitors

Great Northern Insulation
Dave Chatterton

Susan Russell
Avison Young

High Rise Window and Power Cleaning
Jarek Michalski

Tania Stalteli
Taylor Property Management

GTA Maintenance Systems Inc.
Michael Gardener

Management Resource Center
Sabine Liedel

Benjamin J. Rutherford
Fine & Deo, Barristers and Solicitors

Bill Tourloukis
Brookfield Residential Services Ltd.

David Cousins, P.Eng.
President
Tel: 905-792-7792
Fax: 905-792-7829
Cell: 416-454-7400
Email: dcousins@davroc.com
Web: www.davroc.com
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In Memoriam
Ronald Stephen Danks,
B.A. (Hons.), LL.B., ACCI, FCCI
The condominium
community is greatly saddened by the
loss of Ron Danks
who passed away
on August 7th 2012
Ron was a partner
in the Hamilton/
Burlington based
law
firm
of
Simpson Wigle,
LLP and practiced
condominium law
for over 25 years. Words cannot
describe the incredible contribution
Ron made to the condominium community in Ontario and across Canada.

Ron was actively involved with the
Canadian Condominium Institute and
the Association of Condominium
Managers of Ontario. He was on the
CCI National Board of Directors for 19
years, its President in 2001-2002 and
Chair for 2002-2003. In addition, he
was a director and past-president of the
Golden Horseshoe Chapter of CCI. He
was also an Associate member of
ACMO and worked on various committees over the years for both organizations, including being CCI national’s
representative on the Conference
Planning Committee for several years.

In the 1990’s, Ron was part of the joint
CCI/ACMO Legislative Committee
that submitted a legislative brief in the
development of the Condominium Act,
1998 from which many suggestions and
ideas were incorporated. Ron continued these efforts with our present joint
Legislative Committee and has made
many valuable suggestions for legislative reform. I thank him dearly for his
valuable input to our committee.

In addition, Ron was a
prolific author and a
lecturer on condominium law and administration and a tireless
advocate for the condominium industry, all
while maintaining an
extremely busy law
practice. Despite this
workload, Ron always
had time to listen to
your problems and
provide sage advice (I can speak from
personal experience). As Don Kramer
from Alberta has said, “Ron blessed us
with his dry wit, wisdom and his uncanny ability to make the difficult look
easy”. Like Don and many others, I
was honoured to have called Ron my
friend.

The first time I really got to know Ron
was when we participated in a skit put
on years ago at the condo conference,
demonstrating an owner’s meeting
gone bad. I was in my courtroom, litigation gowns and Ron came in his Boy
Scout Leader’s uniform. As I got to
know Ron over the years, I came to
realise that the uniform epitomized him
- caring, honest and supportive of others, while always hard working and prepared.

Ron, we will all miss you and we thank
you for your contribution, dedication
and commitment to the condominium
community and industry, but more
importantly, we thank you for being a
friend and leader to all. ■
Prepared by Armand Conant
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Mark Your
Calendars!!
CCI-Toronto
Annual General
Meeting/Seminar/
Wine & Cheese
Reception for Members
Thursday October 25th, 2012
6:30 p.m. to 9:30 p.m.

Level 200 Course
Dates & Times:

Saturday October 20th and 27th,
2012
9:30 to 4:00 p.m. each day

Location:

North York Novotel Hotel, 3 Park
Home Avenue

Cost:

$200 for Members, $275 for NonMembers (plus HST)

Novotel Hotel Downtown
45 The Esplanade
Free to Members – Details and Registration
available by mid-September

Level 201 Course

CCI-T/ACMO
Condominium Conference
Friday November 2nd and
Saturday November 3rd, 2012
Toronto Congress Center
650 Dixon Road

Dates & Times:

Saturday November 17th, 2012
9:00 a.m. to 12:00 p.m.

Location:

North York Novotel Hotel, 3 Park
Home Avenue

Cost:

$95 for Members, $125 for NonMembers (plus HST)

Level 101 Course [Webinar]
Webinar Dates:

Visit the conference website at:
www.condoconference.ca for full details.
Special pricing now available for Condominium
Directors!!

www.ccitoronto.org
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Wednesday January 16 & 23rd, 2012

Webinar Times:

7:00 to 8:30 each evening

Cost:

$95 for Members, $125 for NonMembers (plus HST)

For further course information, to download registration forms or
to register online, please visit www.ccitoronto.org/Education

Member’s Corner
Toronto and Area Chapter

NEEDED!!
Photos for the 2013
Annual CCI Calendar
If you would like to see your condominium property
featured in the 2013 CCI Toronto Annual Calendar,
please send us your photos.

The Year of Education – FREE
Courses!!

CCI-Toronto is pleased to announce that 2012-2013 will be recognized
by our chapter as the Year of Education. This will have a significant
impact on condo corporation membership renewals as renewing with
CCI-T means that you automatically will
receive two complimentary registrations
for Directors for the Level 101 course as
part of your membership package. CCIT strongly believes in the value of education for all Directors and our goal is to
have as many Directors as possible take
part in our educational programs.
Therefore, once you renew your membership for 2012-2013, don’t forget to
add to your next board meeting agenda the item of CCI Education.
Plan early and decide on which directors will take advantage of this
offer and which course offering they will attend.

The offer is only valid between September 2012 and June 2013 and
course dates are now posted on our website (www.ccitoronto.org)

Criteria:
■
■
■

Only CCI-T member corporations will be featured
Photos must be high resolution colour photos

Photos can be emailed to ccitoronto@taylorenterprises.com or if files are large, they may

be uploaded to: www.ccitoronto.org/upload/
■

■

Deadline to submit photos is September 30th,
2012

Photos can be indoor or outdoor shots; if outdoor
shots, ideally taken in a variety of seasons

DONNA
SWANSON
ACCI, FRI

Real Estate
Brokerage

Don’t Forget to Renew Your CCI
Toronto Membership

Notices for membership renewal were mailed to all members in early
June. A large majority of members have already renewed for the 20122013 year. If you are among the few who have not yet renewed, please
do so today in order to keep receiving your CCI-T benefits, such as
your subscription to the CondoVoice!

If you require another copy of your membership renewal notice
contact our membership coordinator, Cathie Breton, at (416) 491-6216
ext.112 or cathieb@taylorenterprises.com

For your Real Estate Needs call:
4 16-5 15-2 1 2 1

• Real Estate Broker of Record - specializing in Condominium Sales
since 1982
• Current condominium Owner, Past President and Director
• ACCI - An Associate of the Canadian Condominium Institute
• Past Director of Toronto Chapter of CCI
• FRI - Fellow of the Real Estate Institute of Canada and past

Director of Toronto Chapter of REIC

Email: donnaswanson@sympatico.ca
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Parrots, Dogs and Parking:
Best Practice Tips from the Courts in
Compliance Matters
BY: JOHN DE VELLIS, SHIBLEY RIGHTON LLP

ondo corporations dealing with
owners who do not comply with
the rules expect to be able to
recover their legal fees from owners.
But in recent cases the courts have
shown that, even when the corporation
is successful, they will assess the rea-

C

to an offer to settle they had made two
months prior to the court date. After
the application was heard, however, the
corporation sent the owners a bill for
legal costs in the amount of $21,897.
The new bill was based on s.134(5) of
the Condominium Act, 1998 (the

The Bazilinsky case has been much discussed in the condominium community but in fact it is consistent with other
cases in which courts have taken a serious look at the amount the condominium corporation has sought against unit
owners for legal fees. For example, in

When it comes to determining responsibility for legal fees, courts always look more
favourably on parties who have made efforts to settle.
sonableness of the corporation’s costs
in determining the amount the owner
will have to pay. These cases offer a
valuable lesson for condominium corporations on how to ensure maximum
possible recovery of their legal costs,
and for owners on how to minimize the
legal costs they’ll have to pay.

In a recent case, MTCC No. 744 v.
Bazilinsky1, the unit owners were taken
to court by their condominium corporation for allegedly having a parrot in
their unit, contrary to that corporation’s
no-pet by-law. At the initial hearing of
the matter in August 2011, the owners
consented to the compliance order and
the corporation was awarded court
costs of $3,000, which was equivalent

“Act”), which allows a condo corporation to recover from the unit owner all
of the costs it incurs in obtaining a compliance order. The owners brought the
matter back to court seeking an assessment of the corporation’s costs. By the
time the matter went back to court in
February 2012, the corporation sought
compensation for all of its legal bills up
to that date, which by then exceeded
$41,000. The court said that the corporation was not entitled to any costs
it incurred after it had obtained its compliance order in August 2011 and, furthermore, the application was a relatively simple matter and the costs
should not have exceeded $6,500. This
was further reduced by an award of
$5,000 in court costs to the owners.

TSSC No. 1633 v. Baghai Developments Limited, the court reduced the
successful condominium corporation’s
legal costs from $200,000 down to
$100,000 (this decision is currently
under appeal and a decision has not yet
been rendered).

Similarly, in PCC No. 452 v. Jaworoski,
the corporation sought compensation
from the unit owners for its legal costs
in relation to two court actions, both
emanating from the unit owners’ arrears
in the payment of common expenses.
(The arrears totaled $6,532.37 and one
of the actions was a small claims court
action, which was dismissed, initiated
by the unit owner for an accounting of
the arrears.) Although the court found
Fall 2012
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that the corporation was entitled to
recover the costs of both actions, it
nonetheless reduced the amount
payable the corporation could recover
for its legal fees from $73,329 to
$20,387. The court found that there
was “absolutely no proportionality” to
the amount claimed by the corporation
and it did “not reflect the complexities
of the issues, the amount claimed or the
reasonable expectations of the other
party.”

These cases follow the direction of the
2005 decision of the Ontario Court of
Appeal in MTCC 1385 v. Skyline
Executive Properties Inc. (“Skyline”).
In Skyline, which is considered the
leading case in this area, the court said
that, although section 134(5) of the Act
gives the condominium corporation the
right to compensation for all of its legal
costs, those costs are subject to assessment in the same way that a client may
challenge his or her own lawyer’s legal
bills (known as a solicitor-client assessment). That means that the court may

‘…the court may look
at such factors as the
amount of time or hourly
rates charged in relation
to the degree of
complexity of the matter,
the importance of the
case, and the reasonable
expectation of the party
expected to pay the costs.’
look at such factors as the amount of
time or hourly rates charged in relation
to the degree of complexity of the matter, the importance of the case, and the
reasonable expectation of the party
expected to pay the costs.

On the other hand, unit owners have
been hit with large cost awards in situations where the court has found them
to have acted unreasonably. In a
December 2011 decision (Hakkim and
Jaffar v. TSCC No. 1737), for example,
the unit owners were ordered to pay
$45,000 in costs plus $5,979.98 in disbursements for having “engaged the
[corporation] in protracted litigation
arising from a dispute related to parking
facilities and privileges.” It is clear
from the decision that the court felt the
owners had unreasonably drawn out the
litigation and increased the corporation’s costs by raising numerous issues
that had no merit.

In another recent pet case (YCC No. 26
v. Ramadani), the condominium corporation had sent the unit owner several
warnings about her dog, which had
been barking at passers-by and relieving itself from the balcony. Prior to initiating legal proceedings, the corporation had written to the unit owner several times regarding her dog. The cor-
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poration’s letters clearly set out, in
detail, the nature of the complaints,
gave her an opportunity to take corrective action (and offered to assist her in
going so) and even suggested she speak
to a lawyer. The corporation had also
conducted its own investigation to corroborate the complaints that had been
made by the owner’s neighbours. The
court concluded that the owner had
acted unreasonably: she made no
response to reasonable communication
from the condominium corporation and
its lawyers, failed to participate in
mediation, and raised specious defenses to the corporation’s allegations.

These cases offer valuable lessons for
both condominium corporations and
unit owners:

1. Before going to court, clearly set out
to the unit owner, in writing, the
nature of the problem, including, if
necessary, any independent corroboration, and give the owner the
opportunity to correct the problem.
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Suggest that the owners get independent legal advice before they
engage the corporation in a fruitless
and expensive legal battle.

2. Owners should recognize that the
corporation has a duty to uphold the
by-laws and rules and should consider whether they have a genuine
defense to the corporation’s claim or
whether they really just don’t like
the rule or by-law they are accused
of violating. Engaging the corporation in drawn out litigation that has
no merit may end up costing the
owner dearly.

Corporations should keep a close watch
on legal fees: despite s. 134(5) of the
Act, courts will assess whether the fees
are reasonable and proportionate to the
complexity of the matter.

A related technical point is that,
because legal fees are only recoverable
up to the time the compliance order is
obtained, condo corporations would be

wise to have all matters—including
their entitlement to costs under s.134(5)
of the Act—assessed at the hearing of
the compliance order.

Make reasonable efforts to settle. When
it comes to determining responsibility
for legal fees, courts always look more
favourably on parties who have made
efforts to settle.

Disputes between owners and their corporations have become the single
biggest issue in the condominium community today. ACMO and CCI are
working hard to find better dispute resolution models to propose to the
Ontario government. In the meantime,
however, if both corporations and owners follow these best practices it may
go a considerable way to keeping legal
costs as low as possible for all parties.
1 The author was the lawyer for the unit owners
in the Bazilinsky case. ■

Look Out Below!
Some thoughts on Falling
Balcony Glass
BY BRIAN HORLICK, B.COMM., B.C.L., LL.B., ACCI
HORLICK LEVITT DI LELLA LLP
or enthusiasts of the condominium lifestyle, it may come as
something of an annoyance that,
seemingly, the only publicity that condominiums get is negative publicity.
The recent news stories and public discussion on falling balcony glass, sadly,
are no exception.

F

As most people reading this article are
well aware, in recent months a spate of
Ontario condominiums have experienced issues with balcony glass (being
the glass panels installed in place of the
metal rails or panels common in older
buildings) breaking and falling to the
ground below. This raises numerous
issues, including questions of safety,
responsibility for repair, and the
recourse that newer condominium corporations may have relating to construction warranties.

Watch for Falling Glass

Of course, the most pressing issue when
discussing the prospect of glass falling
dozens of stories is that there might be
people standing below that falling
glass. Fortunately, to the best of this
author’s knowledge, there have been no
serious injuries reported as a result of
falling balcony glass. Nevertheless, the

threat of injury remains a concern.

Section 117 of the Condominium Act,
1998 provides that no person shall permit a condition to exist if the condition
is likely to cause injury to an individual
or damage to property. Condominium
corporations and unit owners and residents, among others, are required to
comply with this provision, and condominium corporations are required to
take all reasonable steps to secure compliance.

Accordingly, where there is a danger of
balcony glass falling and injuring a person or damaging property, it is clear
that condominium corporations have an
obligation to take reasonable steps to
prevent this from occurring. These
steps may include a program of regular
inspection by the corporation’s engineer, with scheduled re-inspection if the
engineer identifies a need for such a reinspection, and even replacement of the
balcony glass with unbreakable panels
or with a non-glass replacement.
Typically, balconies are part of a condominium corporation’s common elements and are the corporation’s responsibility to maintain and repair. As such,
it is likely that the corporation would

bear the cost of repairing or replacing
the balcony glass panels (if such repair
or replacement proved to be necessary),
although a board of directors should
check the corporation’s declaration and
confirm with management and with the
corporation’s lawyer prior to proceeding. Depending on the parameters of
the work to be done, it is possible that
the cost of repairing or replacing the
panels (or a portion thereof) could be
considered to be a valid reserve fund
expenditure. The provisions of section
97 of the Act, dealing with the obligation in certain circumstances to provide
the unit owners with prior notice of
work to be done by the corporation,
should also be considered.

Will Insurance Cover This?

Obviously, the answer to this question
will depend on the wording of an individual condominium corporation’s policy of insurance. Every condominium
corporation is required by section 99 of
the Act to obtain and maintain insurance for damage to the common elements. It is worth noting that subsection 99(3) of the Act provides that any
exclusion in such a policy of insurance
“with respect to damage resulting from
faulty or improper material, workmanFall 2012
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cy. The corporation then commenced
court proceedings against the insurer,
arguing that subsection 99(3) of the Act
caused the exclusion relied upon by the
insurer to be of no force or effect.

ship or design” is of no force or effect.

The courts had occasion to consider this
provision in the case of OttawaCarleton Standard Condominium Corp.
No. 687 v. ING Novex Insurance Co. of
Canada. In that case, the condominium
corporation was seeking coverage from
its insurer for the cost of replacing the
water standpipes in the building, which
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standpipes had been improperly
installed and were subsequently broken
by a water hammer. The condominium
corporation sought coverage on the
basis that the damage to the water
standpipes was damage resulting from
the faulty or improper design and installation of the standpipe system, but the
insurer denied coverage based on an
exclusion clause in the insurance poli-

The corporation was successful in the
first instance, but the insurer appealed.
On appeal, the Court of Appeal held
that subsection 99(3) did not serve to
nullify the exclusion clause in the insurance policy, and that the exclusion
clause was therefore effective. In coming to this decision, the Court held that
flood damage caused by the standpipe
system breaking was resultant damage
(and the insurer had in fact paid out
claims in respect of flood damage), but
that the system breaking was not resultant damage. Given that the standpipe
system was flawed when the insurance
policy was obtained by the condominium corporation, the insurer was effectively responsible to insure the system
in the condition it was in on the day that
the policy was obtained.

Applied to the subject matter of this
article, it appears that, if glass panels
fall as a result of faulty or improper
material, workmanship or design, the
damage caused by the falling panels
would likely be covered (because any
exclusion clause in respect of such
damage would be nullified by subsection 99(3)), but the damage to the panels themselves might not be. ■

Consider implementing the following Owners’ Code of Ethics at your condo:

OWNERS’ CODE OF ETHICS
BY J. ROBERT GARDINER, B.A., LL.B., ACCI, FCCI
GARDINER MILLER ARNOLD LLP
Owners are encouraged to participate
democratically and ethically in the
Corporation’s affairs using the following guidelines:

Important decisions and recommendations are often made at owners’ meetings which may substantially affect the
value of your unit as well as the appearance and quality of lifestyle at your
condominium. It is strongly recommended that owners attend these meetings instead of signing a proxy form
and delegating their votes to a third
party. Only owners who attend the
meeting have a chance to find out what
is going on, participate in discussions,
raise any concerns, assess directorial
candidates and exercise their own wisdom to elect qualified people to the
board of directors.

Since the board of directors is solely
responsible to make the vast majority
of decisions for the Corporation, owners should carefully select capable candidates to be elected as directors.
Recognize the contributions of volunteer directors who have the skills, qualifications, experience and commitment
to protect the owners’ best interests,
enhance unit value, supervise management of the Corporation’s affairs in a
financially responsible manner and promote a harmonious atmosphere in the
condominium community. Ask candidates who promise cost savings to
explain in detail their cost-saving justi-

proper funding of the Corporation’s
reserve fund, in addition to numerous
other duties. Common expense increases are inevitable as buildings age and
will save owners the risk of special
assessments and increased maintenance
and repair costs in the future. Owners
should support directors who establish
realistic budgets and a forward-looking
funding plan, even if they call for necessary common expense increases to
avoid special assessments.

fications. Which existing services will
they cut, how can they practically
accomplish that, and how will reduction or elimination of such services
affect you? Ask candidates if they will
comply with the Directors’ Code of
Ethics. Prefer candidates who have
completed the Condominium Courses
presented by the Canadian Condominium Institute, particularly candidates who have had at least three years’
experience as a director.

Directorial candidates must comply
with their statutory standard of care,
diligence and skill and their duty to act
honestly and in good faith. Directors
must undertake necessary maintenance
and repairs of the Corporation’s common elements and assets and ensure

If you must be represented at the meeting by proxy, only appoint as your proxy
holder a person you know, respect and
trust to protect your interests and act
wisely on the spot. If a candidate is
attempting to get elected by defaming
existing directors, don’t give your proxy
away – instead, go to the meeting so you
can act judiciously and hear all sides of
the story before voting.

If you choose a candidate by proxy
instead of attending at an election meeting, you will lose the opportunity to
assess the abilities of candidates nominated from the floor. Consider amending your proxy form with one of these
alternatives: (a) clearly print, in your
own hand, the name of any candidate
you wish to be elected as a director (or
initial your choice of any candidate(s)
already listed in the proxy) – do not
allow any other person to select on your
behalf the candidate(s) to be elected as
a director; (b) restrict your proxy form
Fall 2012
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for specified purposes only, such as “to
be used only to vote for (or against) the
by-law”; or (c) insert and initial the
words “for quorum purposes only”.

Do not be swayed by undocumented
allegations made during proxy solicitations or in newsletters. In a democracy,
legitimate criticisms can be expressed
without malice where a critic has undertaken the due diligence to ascertain the
accuracy of negative statements. Before
accepting the validity of accusations,
unfounded conjecture, innuendo or other
techniques of fear-mongering, owners
should question the accuracy of such
statements and the use of those techniques. If you feel a candidate is making self-serving accusations against
another candidate in order to get himself elected, examine the accuracy and
reliability of the accusations.

Before criticising others or accusing
others of defamation, bear in mind that,
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at law, any defamer who originates,
repeats or publishes to any third party a
libellous (written) or slanderous (oral)
statement or a rumour which is erroneous and defames the reputation of an
identifiable person is personally liable
for monetary damages. A defamer can
only defend a defamation claim by
proving one of three defences: (a) JUSTIFICATION (i.e. proving the truth of
the allegation); (b) QUALIFIED PRIVILEGE (where a person has a special
duty to make such a statement bona fide
and in good faith (even if the statement
is wrong), if the defamer can prove no
malice is present); or (c) FAIR COMMENT (where a defamer makes an
erroneous defamatory statement while
rendering a bona fide opinion based
upon true facts after conducting due
diligence, if the defamer can prove no
malice is present).

Owners should participate in owners’
meetings by speaking clearly, while

refraining from shouting, speaking in
an aggressive or hostile manner, interrupting others who are speaking,
monopolizing the discussion or displaying a lack of consideration for others.
Genuine disagreements, questions and
concerns should be expressed politely
and at their appropriate time in the
meeting agenda. Instructions of the
meeting chair must be followed.

Support your board of directors and
appreciate the complexities facing
property managers. Act reasonably at
all times in your dealings with the
board of directors and the property
manager.

Readers are welcome to visit CCI
National’s website to download and use
the complementary Owners’ Code of
Ethics as a one-page article in your condominium’s newsletter, or as hand-out
at an owners’ meeting (www.cci.ca). ■

Visit the CCI
Website
at

www.ccitoronto.org
for current information on
upcoming CCI Courses and Events!
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Conflict Between Condominium
Declaration and Religious Practices
BY JOSEPH SALMON, HEENAN BLAIKIE LLP

To Affix or Not to Affix – To Enforce
or Not to Enforce – These are the Questions
n the vast majority of instances, it is
important for condominium corporations to actively enforce their declarations, by-laws and rules. In fact, section 17(3) of the Condominium Act,
1998 (the “Act”), imposes an obligation on condominium corporations to
take all reasonable steps to ensure compliance. However, there are certain
instances when condominium corporations should exercise discretion and
obtain guidance from legal counsel
before seeking to enforce. An example
of such a predicament is the placement
of a mezuzah on a unit’s exterior doorframe. This issue has previously
received media coverage in the United
States and has recently resurfaced.

I

Common practice amongst most members of the Jewish faith is to affix a
small ritual item on their doorposts
known as a mezuzah, which contains
biblical verses written on parchment.
This ritual is regarded as a religious
obligation and canonized as such in the
Jewish Bible (the Torah). A potential
problem can arise when a condominium corporation has a rule prohibiting
items placed or affixed outside of units.
On the one hand, section 58 of the Act
requires rules to be reasonable.
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Rationales for this rule can include stylistic consistency and integrity, maintaining property values, insurance
requirements, or safety concerns.

The mezuzah controversy rose to
prominence in Chicago in 2001, when
the condominium association at the
378-unit Shoreline Towers adopted a
rule banning “mats, boots, shoes, carts
or objects of any sort… outside unit
entrance doors”. The Board determined
that this rule must be enforced in an
absolute manner, and accordingly,
Shoreline
Towers
management
removed the hallway mezuzot.
Complaints by Shoreline Towers residents were filed with the Chicago
Commission on Human Relations,
Illinois Attorney General, and U.S.
Department of Housing and Urban
Development, alleging housing discrimination on the basis of religion.

In 2006, a federal court judge determined that the condominium association’s rule did not violate the Federal
Fair Housing Act, which was upheld
on appeal in 2008. However, in 2009,
the U.S. Court of Appeals for the 7th
Circuit in Chicago reversed the 2008
decision, and the case proceeded. In

2011, after years of legal fees and
aggravation for all parties, a confidential settlement was achieved.

As a result of the Shoreline Towers controversy, Chicago’s Municipal Code
was amended in 2005 to make it illegal
to prohibit a renter or owner of an apartment, house, or condo from “placing or
affixing a religious sign, symbol or relic
on the door, door post or entrance”.
Furthermore, in 2006 the Illinois
Condominium Property Act was
amended to provide that the board may
not make a rule that prohibits any reasonable accommodation for religious
practices, including the attachment of
religiously-mandated objects to the
front door area of a condominium unit.

Mezuzah legal battles, similar to the
Shoreline Towers controversy, played
out in other states as well. A Florida
condominium association was deemed
to have discriminated against a unit
owner when it threatened her with a
fine if she did not remove her mezuzah
from her exterior door. This case was
part of the impetus for the state legislature to amend the Florida Condominium Act in 2008, modeling the Illinois
amendment.

Similarly, a Houston condominium
association was embroiled in a legal
proceeding with a unit owner who was
violating association rules by affixing a
mezuzah. Although the U.S. District
Court judge ruled in favour of the con-

dominium association, Texas legislation passed in 2011 effectively negated
the decision.

Very recently, the media was abuzz
with the news that a Connecticut condominium association ordered an
owner to immediately remove her unit’s
mezuzah or face a daily fine of $50.
The condominium’s lawyer advised the
media that the declaration prohibited
unit owners from hanging or displaying items outside windows or walls
without the prior consent of the association’s board. The association allowed
crosses and Christmas wreaths to be
displayed but required the unit owner
to remove her mezuzah. After the unit
owner retained legal counsel and media
picked up the story, the matter was
resolved with the unit owner being permitted to keep her mezuzah up and the
association publicly apologizing.1 The
association president claimed that it
was a misunderstanding and the condominium was not aware of the significance of the mezuzah.

• has the rule’s rationale been clearly
communicated or has the corporation
requested an explanation of the religious practice?
• are there any reasonable alternatives
instead of strict enforcement or
ignoring a rule?
• have these alternatives been communicated or requested? and
• has the rule been selectively
enforced?

Ultimately, each situation is unique and
it is always advisable to involve legal
counsel as early as possible to avoid
complications down the road.

See http://www.ctnow.com/news/connecticut/fairfield/hc-stratford-condo-mezuzah-032820120327,0,7900799.story;
http://www.ctpost.com/news/article/Stratford-womancan-keep-mezuzah-3455717.php ■

1

In Canada, the Supreme Court determined in 2004 that sincere personal religious beliefs override the terms of a condominium declaration and unit owners
were allowed to erect a temporary ritual hut on their balconies (known as a
Sukkah) despite the provisions of the
declaration. While this case and its ramifications has stirred some controversy
in the legal community as to the extent
to which a condominium corporation is
required to accommodate religious
beliefs, it is clear that condominium corporations do need to take religious
beliefs and practices into account with
enforcement matters.

Like most legal situations, especially in
the realm of human rights, context and
particular facts are critical and no two
cases are the same. However, the aforementioned mezuzah cases and the
Supreme Court’s decision provide
important factors to consider in the context of enforcement matters, including:
• the reason for the unit owner’s infraction;
• the underlying rationale for the rule
or provision;
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Proposal to Ensure the Proper Maintenance
and Repair of the Common Elements of
Condominium Corporations
BY MARIO DEO, BA, LL.B., FINE & DEO LLP
he last round of Condominium
Act amendments did quite a
good job at ensuring that condominium boards put the appropriate
amount of money into the reserve fund.
It was clearly understood at the time,
by all, that it was not enough to leave
the previous approach of the legislation
intact, which stated simply that a condominium has to have an adequate
reserve fund, with a minimum of 10%
contribution into the fund. There was
no step-by-step obligatory framework
as there is now. Past experience had
shown that if you did not tell boards
exactly what to do and when to do it,
the result would be a significant number of condominiums having a disastrous reserve fund and unexpected special assessments.

T

True, most condominiums were wellgoverned buildings and projects, and
did not need the new legislation as they
were doing fine. It was the significant
minority of corporations that were
being protected by this legislation both
in terms of the actual condominium
buildings and the residents in each
building. The political and legislative
philosophy was simple – the legislation
was being passed to protect the minority of buildings that would predictably
be inadequately governed, so the goal
was (and is) to protect the residents in
the subject buildings from the tyranny
of bad government, by strictly and
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absolutely ensuring that reserve funds
will be adequate in these buildings. The
legislation has worked very well in
achieving its goal.

Essentially, the present reserve fund
legislation leads boards, telling them
how often they need to have a reserve

the condominium corporation’s need
for a reserve, some boards will end up
with reserve fund disasters. The legislation in this regard worked so well that
one can quite accurately state that the
reserve fund problem has disappeared
in a large percentage of condominium
corporate governance.

‘…how would you like to live in a building
where you have to fight for your right to
have a properly maintained exterior and
interior common element area?’
fund study and updates to the study and
requiring that an amount of no less than
the amount specified in the reserve fund
study be put in the reserve fund. The
legislation also includes detailed
notices to be sent to owners as a way
to not only inform residents, but to give
boards the feeling that their work is
reviewed by all residents and purchasers, thereby placing fewer stakeholders in the dark.

It was a really smart way to do things
because, as we all know, if you leave
interpretation up to the individual
boards, while most boards will satisfy

So what problems remain? There are
two acute problems facing condominiums, the solutions to which must be
immediately legislated.

The first problem, which is not the subject of this article, is applicable to a significant minority of condominiums, and
is that the quality of board members
and their governance ability and practices that are disastrously insufficient
to manage the millions of dollars in
assets that they are tasked to govern.

The second problem which must be
addressed is that of the replacement and

repair of the common elements. This
problem is somewhat related to the first
problem, as the solutions suggested will
significantly solve many of the issues
caused by inadequate governance by
board members. Too many condominiums fail to properly repair and replace
the common elements. Where this has
occurred, it has often caused complete
havoc and financial hardship to the corporation’s unit owners.

Most corporations repair and replace
the common elements properly, efficiently, and to the satisfaction of the
unit owners and residents. However,
the significant minority of condominium corporations do not properly repair
and replace the common elements.
Unit owners and residents are absolutely entitled to the proper care and upkeep
of their common elements. The solutions suggested are for the protection
of unit owners’ rights.

In discussing this issue with some individuals in the condominium industry,
the reply has often been that if owners

are not happy with the maintenance of
their common elements, they have
“self-help remedies” under the legislation. To this, I can reply “how would
you like to live in a building where you
have to fight for your right to have a
properly maintained exterior and interior common element area? If you had a
choice, would you move into a building
where you had to use self-help remedies or would you like to move into a
building where the issue was automatically taken care of?” The answer is
obvious. Self help is just not an option
that is fair, and we all know it is an
option we would certainly not like to
have for ourselves.

The same question could have been
posed when we were all considering
amendments to the reserve fund legislation more than 10 years ago. It would
be unthinkable at the present time to go
back to the previous reserve fund legislation and say to owners “if you don’t
like the amount of the reserve fund and
you think it is inadequately governed,
you have self-help remedies”. That’s

understandable. So why are we not
seizing the opportunity to do the same
thing with all of the condominiums in
crisis that are failing in their governance and repair of the common elements? Sure, they may even have great
reserve funds in some cases, but they
don’t repair.

The principles that have been applied
in the suggested process are as follows:
a. Unit owners’ rights are central. Unit
owners have a right to a constantly
and consistently maintained building without ever having to utilize
self-help remedies;

b. Unit owners shall be informed of the
Report Card evaluations and basic
procedures, in writing;

c. Little or no government involvement
shall be utilized in the process. The
use of courts, mediation and arbitration, shall be kept to an absolute
minimum;
d. The process and procedure must be
as simple as possible.
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The proposal is as follows:

‘It is being proposed by many that all
board members must meet some
minimum educational requirement
in the new legislation.’
As the consistent and proper maintenance of a condominium corporation
does not occur in a significant minority of buildings, legislation must replace
hope and goodwill to ensure proper
governance of the maintenance of common elements.

It is being proposed by many that all
board members must meet some minimum educational requirement in the
new legislation. This is a favourable
proposal indeed for many reasons, but
it must be pointed out that further education of directors will not make any
significant improvement to the problem
of badly maintained buildings in
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Ontario. More serious and mandatory
legislative requirements are needed.
The following is a framework for the
proposed changes.

Concept for the Proposed
Legislation for Mandatory
Evaluation of Financial and
Physical Building Management
of Condominium Corporations
The legislative proposal set out below
is the author’s own proposal and is not,
at the present time, part of the CCI
(Toronto)/ACMO Legislative Brief.

1. At the time that a corporation conducts its reserve fund study or any
updates, which is a minimum of
every three years, every corporation
will conduct an evaluation of the
condition of its financial well being
and its maintenance and repair status
(The “Report Card”). The Report
Card will comprehensively evaluate
two items:
a. the overall financial health of the
corporation, enumerating seven
to ten main categories and evaluating them and providing a final
score; and
b. the manner in which the building
is maintained (which in condominium language really is
replacement and repair of the
common elements).
Such Report Cards will contain
information similar to studies and
condition reports that are used in the
hotel industry. These reports will,
naturally, be customized to condo-

minium corporations and their needs. Each corporation’s
evaluation will be based upon the quality of original construction of the building and common elements, taking
into consideration any present standards, of course. The
standard of quality and maintenance will be based upon the
original construction of the building and may only be
increased by unit owners by special bylaw. The standard
may not be reduced by special bylaw, as this could force
a minority of owners to suffer a reduction in the standard
of community that they bought into.

2. The Report Card will be prepared by an engineering firm
(The “Report Card Engineers”). Whether or not the Report
Card Engineers can be the same firm as the corporation’s
engineers is something which must be discussed. It seems
that it would be better if the firms were not the same for
the sake of maintaining the independence of the Report
Card Engineers. The Report Card Engineers may perform
the financial evaluation based upon the corporation’s most
recent audit and any other information it deems appropriate. The Report Card Engineers may retain independent
financial advice, if necessary, from the corporation’s
accountant or any other accountant, at the corporation’s
cost.

3. Unit owners will elect the Report Card Engineers.
Directors may not retain or discharge the Report Card
Engineers. The reason for this is obvious and is based on
the same principles requiring the auditor to be elected,
which is mostly to maintain independence from the board.

4. Upon receipt of the Report Card, the board of directors
will either pass or fail. A written notice of the partial or
complete Report card will be sent to owners, such notice
to be sent simultaneously with the reserve fund notices to
owners, required under the Condominium Act.

5. In the event of a pass, the corporation carries on as usual.
Of course a pass may not be perfect and the evaluation
will contain comments on the items that require attention.
This is to be expected.
6. In the event of a fail, the corporation will have a certain
period of time, likely six months to a year, to obtain a further Report Card, with a pass. If the board of directors
fails to obtain a pass on this second Report Card, the entire
board is removed. It should be noted that the compulsory removal of the board is an essential element of the
process. This is the element that takes away the need of
individual unit owners to seek self-help remedies when
their condominium corporation falls into a disastrous state
of repair. Without this provision requiring the removal of
the board, the entire process has no effective meaning.

7. The second board will have a period of time to obtain a
passing Report Card. If it succeeds, the board carries on.
If it fails, the Report Card engineers will appoint an admin-
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istrator and then the provisions of
the Act pertaining to administrators
will apply. Alternatively, the legislation may require a court approved
administrator, if this appears to be a
better solution. Either alternative
will work well.

General Comments
In the writer’s experience as counsel to
condominium corporations, the best
and smartest directors have a serious
desire to be on the board because they
feel that board members that they see
coming onto the board do not have
either the skills or the political desire

has encountered well over one hundred
instances where directors have resigned
because they could not survive the politics and community repercussions of a
common expense increase.

In many other cases, the problem arises because the unit ownership knowingly or unknowingly elects a board
that is determined to never have a common expense increase, forever.
Thereafter the problems are the same:
dirty common elements, failing systems, worsening curb appeal, worsening state of common elements, decreases in sale prices, but stable common
expenses. Yet for many reasons, the
political will to improve remains

are concerned about the details – to this
one may respond, if the hotel industry
can thrive with third party evaluations,
so can we). Developers see the concept
not only as a good model for ensuring
the proper maintenance of buildings but
as a very good marketing concept. A
building that is legislated to maintain a
proper level of repair and replacement
is a more valuable building than one
that does not have such controls. This is
a very significant point. With the proposed legislation, one can almost categorically state that the building will be
properly maintained, regardless of politics and political reluctance by directors who have to put up with meeting
their disgruntled neighbours in the ele-

‘Some of the decisions required are difficult to be made by
board members, as they live in the building in which they cause
the “hardship” seen by many.’
to do what is needed to maintain the
condominium corporation. They don’t
like being on the board but are afraid
to leave it to any new directors. This
latter point of political desire is very
important because there are some very
hard decisions that must be made in the
replacement and repair of common elements.

Some of the decisions required are difficult to be made by board members, as
they live in the building in which they
cause the “hardship” seen by many. In
fact, most of the instances where buildings have not been maintained are
caused by the fact that board members
are not willing to endure the very nasty
politics that often go along with maintaining a building properly. The pressure to avoid common expense increases is so high that many directors would
rather avoid an increase at the expense
of the future well-being of the building,
than to face their neighbours in an elevator or corridor to defend a healthy
common expense increase, or even
worse, a special assessment. The writer
64
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absent. After years of the failure to
increase common element fees properly, repairs and special assessments are
forced on the ownership due to work
orders or an administrator’s appointment. This lack of political will is completely circumvented by a third party
assessment, and written notice provided to owners, of the corporation’s financial and maintenance practices.

From a subjective point of view, one
must consider that having a third party
assess one’s performance as a board
does two things. Firstly, it provides the
comfort and confirmation that you, as a
board member, are doing a proper job
and takes that pressure and doubt away.
Secondly if there are hard decisions to
be made, the third party assessment
takes away the necessity of having to
be completely responsible to your own
neighbours for increasing common
expenses.
The writer has discussed the idea with
a number of developers, and they generally favour the concept (but say they

vators and hallways.

There have also been comments in relation to the proposal that complain about
the details and ambiguity in the details
that will be required by the professionals providing the Report Card. To this,
the response is that the same criticism
was made of the proposals to enact the
present detailed reserve fund legislation. The details can be worked out with
some effort, common sense and persistence.

Removal of a board that does not pass
a Report Card on the second attempt is
essential. Remember that the Report
Card is not only based on the status of
repair and replacement and maintenance of the property but is also based
on the financial health of the condominium corporation. This includes
compliance with the reserve fund studies, budget issues, deficits and general
financial management. The Report
Card, as mentioned, will consist of
evaluations of two main categories of
the corporation - financial health and

maintenance and repair health. The
reason that this proposal is made is
because there are just simply too many
issues that are being experienced by
condominium corporations in the way
of political strife, nasty board politics,
proxy fraud,threats, special assessments, board turnovers, litigation, etc,
all of which prevent or delay the proper care of a condominium corporation.
One cannot imagine the misgovernment that occurs in some condominiums and the issue can no longer be
ignored. Owners and residents of condominium corporations should not have
to wait three to five to ten years, and
even 30 years in some cases, to have
their corporations properly governed.

In my discussions with managers about
the proposed changes, the response has
been something similar to “please hurry
and do this because it will create management nirvana”, in the sense that
managers will no longer need to convince boards of their proper repair and
maintenance duties. In fact, managers
will actually be able to concentrate on

the real business of managing the condominium corporation instead of dealing with politics. Politics are eliminated or reduced because if boards don’t
get a passing Report Card, they simply
disappear. Hence, a board member that
wants to stay on as a board member to
govern the condominium corporation
must not only do the job himself or herself, but must gain consensus, as,
remember, the entire board is removed
if a passing Report Card is not obtained
within the time described.

As some of you are reading this, you
might think “well there are many good
board members that might be thrown
out with the bath water in such a
removal”. There is a solution for this.
Board members can re-run at the special meeting that is created to elect a
new board, but only a maximum of one
previous board member may make it to
the new board, and he or she will make
it only if a certain percentage of votes
is achieved in an election, which precedes the election of the new board.
For example, the legislation may say

that only one in five or one in three previous board members will be able to
obtain a seat on the new board, provided that they obtain more than 50% of
the votes cast at a meeting. However,
it is important that no more than one
previous board member make it on to
the new board.

Not every single detail of the required
legislation has been included in this
article, as that would be impractical to
do in this format. This summary is
intended to lay out the main ideas of
the proposal and to point out most if its
benefits.

Directors come and go. A condominium community must live with the
results of the combination of all the
decisions made by a board, good or
bad. The proposed changes deal directly with the “bad”, by putting some teeth
in the process and by informing owners
throughout it. Owners have a right to
expect this legislation. ■
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President’s Message
6/ We are working with the City of
Toronto and The Toronto Atmospheric
Fund, to try and find simple, cost effective ways of getting Electric Vehicles
(EV) into condominiums. There are
many hurdles created by the
Condominium Act, and the electrical
distribution grid that make this especially difficult in the condominium
arena. This ongoing effort will help to
pave the way for the inevitable wave of
electric vehicles that will hit our neighbourhoods in the next few years.

7/ We are working on a joint effort to
make workplace safety a priority in
Condominiums. Condominiums employ many thousands of people in the
Toronto area, and they all deserve to
work in a safe workplace. Watch for a
new electronic resource for all of the
safety needs of workplaces, and know
that CCI has helped to make it possible.

Cont’d. from page 5
While there are many more notable
accomplishments, the constraints of this
article make it impossible to list them
all. Rest assured that CCI is being
sought as a subject matter expert in
every facet of the Condominium world.

I would like to take this opportunity to
welcome Brian Horlick as my replacement. Brian will take the reins and
guide this chapter into 2013 and
beyond.

I would like to take this last opportunity to thank everyone who has contributed to making these last two years
so successful. The members of the
Board of Directors have been terrific in
stepping up and volunteering their time,
their knowledge and their experience
in every challenge we have met. The
committee members have been able to
do the hard work and made sure that
the ideas that were first planted at the

Board level, were nourished and cultivated to bring out the final products.
The administrative staff has been so
supportive, and so professional in making this role seem so easy. They can
nag with smiles on their faces, and that
makes it all seem so much better! Most
of all, I would like to thank you, the
reader, the member, the supporter.
Without you, we would lack funding,
we would lack passion, we would lack
direction and we would lack purpose.
Thank you for believing in CCI and
supporting the effort year after year. It
is your commitment that is creating a
vibrant new condominium world. It
has truly been my pleasure to serve as
your President.

Bill Thompson BA, RCM, ACCI, FCCI
President, CCI Toronto & Area Chapter
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We respond to your concerns promptly.
Hassle free cancellation
Engineering background, Project management experience.
We serve GTA and surrounding areas.
We care about your property as our own house.
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