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Assuming Winter Ever Ends ...
As winter enters its seventh month (note:
this is an estimate), the recent, too-brief
stretch of above-freezing temperatures
gave hope that, one day, spring might arrive. Spring’s arrival (if and when it does
arrive) will mark the beginning of the
traditional season of renewal. For condominium unit owners, spring might provide the opportunity (or the impetus) to
do some spring cleaning or decorating in
the owner’s unit, or to improve the owner’s outdoor space if he or she is fortunate
enough to have outdoor space.

Spring can
provide the
opportunity
to undertake
projects to
beautify the
exterior of the
condominium
property

For condominium corporations, spring
can provide the opportunity to undertake projects to beautify the exterior of
the condominium property, whether adding plants and landscaping features, constructing gazebos or pergolas, or simply
washing the windows of the building.
Spring also provides many condominium
corporations with the opportunity for a
different type of renewal: many condominium corporations’ fiscal years end
on December 31, and those corporations
will typically hold their respective annual
general meetings during the spring. The
election of new directors at those AGMs
allows those corporations to renew their
boards of directors by adding fresh blood
and fresh ideas.
This is not a call for change for the sake
of change, mind you. Not all old plants
and landscaping features are in need of replacement, and not all long-tenured directors ought to be replaced simply because
of that length of tenure. Treat spring as
an opportunity, not a mandate, for change.
That is, assuming winter ever ends.

Brian Horlick,

B.Comm., B.C.L., LL.B., ACCI, FCCI

Vic Persaud, BA
(Chair, Membership Committee)
Suncorp Valuations Ltd.
OPERATIONS MANAGER - Lynn Morrovat
ADMINISTRATIVE COORDINATOR - Josee Lefebvre
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From the Editor

condovoice
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by Taylor Enterprises Ltd. on behalf of
the Canadian Condominium Institute Toronto & Area Chapter.

EDITOR: Mario Deo
ADVERTISING: Josee Lefebvre
ART DIRECTION & DESIGN:

Atlanta Visual Commications Inc.
All advertising enquiries should be
directed to Josee Lefebvre at (416) 4916216 Ext 113 or
josee@taylorenterprises.com
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for CondoVoice magazine, please
contact Lynn Morrovat at ext 110 or at
lynnm@taylorenterprises.com. Article
topics must be on issues of interest to
Condominium Directors and must be
informative rather than commercial in
nature.
The authors, the Canadian Condominium
Institute and its representatives will not
be held liable in any respect whatsoever
for any statement or advice contained
herein. Articles should not be relied
upon as a professional opinion or as
an authoritative or comprehensive
answer in any case. Professional advice
should be obtained after discussing all
particulars applicable in the specific
circumstances in order to obtain an
opinion or report capable of absolving
condominium directors from liability
[under s. 37 (3) (b) of the Condominium
Act, 1998]. Authors’ views expressed
in any article are not necessarily
those of the Canadian Condominium
Institute. All contributors are deemed
to have consented to publication of
any information provided by them,
including business or personal contact
information.
Consider supporting the advertisers
and service providers referred to in this
magazine, recognizing that they have
been supporters of CCI.
Advertisements are paid advertising
and do not imply endorsement of or any
liability whatsoever on the part of CCI
with respect to any product, service or
statement.

Publications Mail Agreement
#40047055 Return undeliverable Canadian
addresses to Circulation Dept. 2175
Sheppard Ave. E., Suite 310,
Toronto, ON M2J 1W8
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Think
There is a practice that many condominiums
undertake that often does not make any sense.
Developers often ask for a “release of Tarion
issues”. When one reviews these releases, they
are much more than simply a release of Tarion
warranties. Why does a corporation really
need to sign such a release?
The purpose of a release is to waive rights
for something in return. If the corporation
is receiving money or property in return for
repaired items, a release may be warranted
based on a fair bargain. However, the concerning type of release that I am talking about,
is a release requested by the developer that
acknowledges that all of the Tarion warranted
items have been repaired and that provides
nothing else to the condominium corporation.
In this situation, the boards must ask whether
or not the corporation is receiving any benefit
for the release. Further, boards must question
why the developer is asking for a release for
work that the developer has a legal obligation
to complete and for which the developer has no
right to require a release.
In almost all of the cases that I have examined, the corporation is not only receiving no
benefit, but, even worse, it is also signing away
issues in the release that are far greater than
simply a release of the Tarion issues.
Typical in these releases are two giveaways
by the condominium corporation, in hard to
understand legal jargon, as follows:
1. The condominium corporation will never,
ever, ever claim, against anyone, any future
common law rights that the corporation
may have, even if they are in the millions of
dollars.
Common law rights are real, tangible and
valuable warranties, outside of Tarion’s warranties, potentially worth millions. The facts
supporting such claims usually surface after

releases are signed. So if you don’t know the
future, don’t sign such a release provision.
2. The corporation predicts the future, and
confirms that no items in the performance
audit that are not currently major structural
defects will become major structural defects
in the future - condo boards come equipped
with a crystal ball, right?
The lesson to be learned is, don’t sign a release
only to acknowledge that Tarion matters have
been repaired. If you’re getting nothing for it,
there is no reason to sign it.
Even more concerning are boards that sign a
release just to have warranted work performed.
A developer’s threat that it will not perform
warrantable work unless a release is signed is
beyond ludicrous. In such circumstances, the
remaining warranted items should be taken
to conciliation immediately and that threat
should be recorded with Tarion.
If the condominium is receiving property or
money in return for an acknowledgement that
Tarion items have been repaired, that is fine.
However, the release must not extend to a release of common law rights of the corporation,
which may be exercised far beyond the two year
and seven year Tarion warranty, and must not
include any type of acknowledgement that a
first or second year defect will not be claimed
as a major structural defect. Why? Because
a condominium board cannot tell the future.
If they insist on doing so, they are exposing
themselves to potentially colossal liability.
The above sounds like legal advice, so why is
this an editorial? It is an editorial because the
idea of a release given for nothing has somehow become practice and it shouldn’t be.

Mario Deo BA. LL.B.
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In professional cleaning and property maintenance,
there’s the promise and the delivery.
SDA is dedicated to both.

Our promise: Reliably pristine environments
Anyone can promise a thorough and reliable cleaning service. But unless they’ve done the hard work
of finding, training and retaining the best people for each job, it’s an empty pledge. Our cleaning crews
take their work very seriously. To them it’s a career and a professional calling.
In the end, it comes down to great people.
Property Maintenance

Janitorial Services

Carpet Cleaning

• Customized landscaping programs
• Litter pick-up
• Power sweeping
• Power washing
• Snow removal (full services
provided)
• Line marking and more

• Customized maintenance programs
• Fully documented quality
control programs
• Professional and courteous staff
• SDA’s superior personalized
customer service

• Carpet maintenance programs
• Upholstery cleaning
• Fabric protection
• Spill removal
• Carpet restoration
• Partition cleaning
• 24 hour emergency response
THINK FRESH, THINK GREEN
FOR A CLEANER TOMORROW

SDA Building Services Inc., 83 Galaxy Blvd., Unit #36, Etobicoke, ON M9W 5X6

416-533-7032 • 1-866-533-7032 • www.sdabuildingservices.ca
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Reserve Funds
By Henry J. Jansen, P. Eng., ACCI
Criterium-Jansen Engineers

When a
Critical
Component
Fails Early

It happens to even the most prepared
of condominium corporations. The roof
that was supposed to last 25 years starts
leaking after only 15. A harsh winter
takes its toll on the parking lot and you’re
suddenly faced with a large re-paving
project 5 years before anticipated. The
elevators in a high-rise are constantly
out of order, despite their being only 20
years old. These items will need to be immediately replaced or extensively renovated – which means unexpectedly using
a significant portion of your reserve fund.

of the common elements. This affects the
unit owner’s investment.

When key common elements fail early,
a number of factors will help determine
what to do next and how to pay for it. A
condominium board’s primary responsibility is the protection and maintenance

If used more frequently (think indoor
pools or a multi-unit furnace during a
harsh winter), it is not that uncommon
for an item to show wear and tear sooner
than anticipated. Changing usage pat-

Why the failure?
Understanding the cause of the damage
or failure will be crucial in determining
how to pay for it. You may be able to prevent similar or recurring failures as well.
Your contractor or engineer should be
contacted to immediately investigate the
circumstances of the component failure.
There are several potential causes for
such failure.

terns – while usually a suitable reason to
“borrow” from the reserve fund, will require an adjustment both to your reserve
study and to the monthly assessment for
this particular item. Additionally, shoddy
workmanship and materials may be a valid reason to use additional reserve funds.
The siding may have been installed improperly and resulted in water intrusion,
or the roofing materials and construction
practices were substandard, leaving rotted patches or missing shingles.
Mitigating factors, such as extreme
weather, or an emergency, such as a flood
or fire, can also wreak havoc, even after
the initial cleanup and repair are done. In
this case (and in those of poor construction quality), consult with your condoCONDOVOICE SPRING 2014
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ILLUSTRATION BY CLAYTON HAMNER

When key common elements fail early,
a number of factors will help determine
what to do next and how to pay for it

At Maple Ridge Community Management we never forget that
the communities we manage are places people call home, and
the service we have the honour of providing directly impacts
their quality of life and the appreciation of their property values.

• ESTABLISHED 1984

• ACMO 2000 CERTIFIED

• INDUSTRY LEADERS

5753 COOPERS AVENUE, MISSISSAUGA, ON L4Z 1R9 T 905-507-6726 1-855-507-6726 F 905-507-6722 W MRCM.CA
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minium insurance provider immediately.
Was the component in the reserve study?
If the element was part of a recent reserve
study, take a close look at what portion of
the budget you have set aside for it in relation to the other elements. What was the
estimated useful life, and by how much did
it fall short? By shifting capital expenses, it’s possible that your reserve budget
will have enough to cover an immediate
replacement or major repair, which takes
care of the urgent problem.
What if there are inadequate or, worse,
no reserves for this component?
Although this is a rare occurrence, it’s
possible that this failed component was
left out of the reserve study. (An example
would be termite damage in decks, which
are often limited common elements.) Before moving large amounts of money
around, discuss the options with your
condominium’s accountant. If the money
simply is not there, your accountant will
explain the available options, such as a
loan or a special assessment. Looking to

Before moving large
amounts of money around,
discuss the options with
your condominium’s
accountant. If the money
simply is not there, your
accountant will explain
the available options,
such as a loan or a special
assessment
the future, it’s a good idea to keep the
reserve balance above a specified dollar
or percent funded amount (the threshold)
which will create an allowance for unexpected events.

What’s the first step in
getting it repaired?
When you’re ready to move forward with
repairing or replacing the affected element, hire a professional engineer to write
a specification for the project. You will
find that simply soliciting bids from local
contractors for projects may generate a
wide variety of proposals. The disparity
is due to differences in each contractor’s
approach and the products and materials
they choose to use. Starting with a performance specification provided to all contractors will enable you to make “apples
to apples” comparisons.
Finally…
Be sure to update your reserve study soon
after the repair or replacement, as it should
reflect the remaining useful life of all components as accurately as possible. This unexpected use of funds could significantly
harm the strength of your reserve account
and drop the reserve fund to a dangerous
low funded level. The engineer who performed the initial reserve study will be
able to determine any adjustments needed
to the current reserve plan. C V
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Environment
Ernie Nyitrai,
Chair – CCI Toronto Special Projects Committee

Raise Recycling

ILLUSTRATION BY TOMIO NITTO

York Region’s Integrated Waste
Management Master Plan
Canadian Condominium Institute – Toronto & Area Chapter was invited to comment on York Region’s proposed Master
Plan for integrated waste management.
This Plan, although initiated by the Town
of Richmond Hill, will be used as a template
for the other municipalities in York Region.
Called the SM4RT Living Plan, it sets
very clear objectives to support the increase of the 4R’s (Reduce, Reuse, Recycle

and Recover) programs, services, and
designs to foster more sustainable communities in the Region. These standards,
once formally approved, will ensure sustainable building design and efficient
and effective waste management service
delivery. This plan will apply to all new
building development in the Region.
It is for this reason CCI-T was invited to
comment on the draft Plan.
CONDOVOICE SPRING 2014
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In the main, we felt that this proposal has
great merit for condominiums. The Plan
is a well thought out comprehensive planning process and approach to achieving
Waste Diversion excellence. Although
there are many excellent parts of this
Plan, one that we liked very much was
the part that would require the builder
of condominium developments to ensure
that there is space in each condominium
unit for recycling of paper and cardboard,
cans and glass, and organics as well as
space for the collection of these recyclables within the complex.
There were 2 parts of the Plan that we
felt should be amended to make the Plan
better and more all-inclusive. One had to
deal with the limit on the amount of recycling/organics to be collected and other
had to do with mixed-use condominiums.
Limit on the Amount of Recycling/
Organics to be Collected
Within the Plan, there is a limit on both
the amount of recyclables each unit would
be allowed to collect and deposit in the
storage area as well as the size of the
storage space within the building. These
limits are designed to ensure once a week
collection by the municipality. Although
these limits are generous for smaller
buildings, they are too limiting and
would be prejudicial to larger buildings.

GTA to accept additional population
through its Places to Grow initiative.
Many municipalities can only accept the
additional population by building up instead of out. As it builds up, the size of the
condos could easily exceed the 263-unit
threshold.
If the objective is to encourage everyone to
adhere to waste-management prudence,
then penalizing them, just because they
are a larger building than this standard
allows, could easily be counterproductive.
We suggest this size-of-condo restriction be eliminated.
Result:
After receiving our comment, this limitation
has been removed from the Plan.
Mixed-Use Condominiums
The proposed Plan sought advice on
what the percentage of commercial
vs. residential in mixed use buildings
should be in order to allow the municipality to collect the waste from these

mixed use buildings.
The smaller the percentage of commercial area in these mixed-use buildings
the more likely the municipality would
be to collect their waste when they collect
the waste of the residences within these
mixed-use condos within the weekly collection schedule.
CCI -T Wrote:
We suggested the commercial area
should be kept to 5% as a threshold.
Result:
Based on feedback received through this
consultation, the Plan will be revised to
read 5%.
This is one of many examples where
CCI-Toronto is being consulted by various jurisdictions, prior to a policy, plan or
proposal being implemented.
For further reading on the York Region
SM4RT Living Plan visit:
www. sm4rtliving.ca C V

CCI-T Wrote:
Subsection 1.2.4.3.1(specific section of
the proposed plan) indicates that there
could be a limit on the amount of recycling/organics to be collected. If the
amount to be collected cannot be handled in one collection (once per seven
days being the standard provided by the
Town), then additional collections may
be necessary and this would be at the expense of the building. This limitation unfortunately is prejudicial against larger
buildings. This Plan proposes that the
storage space should be no larger than
50m2. This space limitation would indicate that no building could be larger than
263 units (50m2 divided by 0.19m2){this
formula is in the proposed Plan}, for the
once per week collection. If it is larger
than this standard, the building will incur this additional charge.
The Provincial Government has asked
the various municipalities within the
CONDOVOICE SPRING 2014
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Condo of the Year Quarter Finalist
By James M. Russell

A GRAND BEGINNING
Located within cannon ball range of
Fort York, West Harbour City 2 is a
sparkling example of the combination
of hard work, leadership, and
spectacular management that elevates
a building from ordinary to grand.
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up of three hundred and twenty-seven generous sized units that range from five hundred
square foot bachelors to twenty-five hundred
square foot, three bedroom penthouses. But
for Board President Vicki Trottier, it wasn’t
Designed by Toronto’s Quandrangle Archi- square footage that coaxed she and her husband
tects, built by Plazacorp, and rising twenty- to buy a unit at West Harbour City 2, rather, it
seven floors, West Harbour City 2 is made was, “location, location, location!”
West Harbour City 2 (TSCC 2163) is perched
on the corner of Grand Magazine St. and Fleet
St. Registered in June 2011, it stands on what
was once the site of the Molson Building.

CONDOVOICE SPRING 2014
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PHOTOGRAPHY BY JEFF KIRK

ON A GRAND STREET

CONDOMINIUM LAW GROUP
The Condominium Law Group
at Fogler, Rubinoff LLP
is committed to providing quality
legal services to condominium corporations
throughout the Greater Toronto Area
and surrounding areas including Hamilton,
Kitchener-Waterloo, Barrie and Collingwood.
For more information or a fee quote

Lou Natale

416.941.8804
lnatale@foglers.com

Carol Dirks

416.941.8820
cdirks@foglers.com

David Thiel

416.941.8815
dthiel@foglers.com
David Forgione
416.864.7620
dforgione@foglers.com
Fogler, Rubinoff LLP
Lawyers
77 King Street West
Suite 3000, PO Box 95
TD Centre North Tower
Toronto, ON M5K 1G8
Tel: 416.864.9700 Fax: 416.941.8852 foglers.com
Professional members of CCI and ACMO
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It’s walkable to downtown, but you can
also easily escape the hustle and bustle
and go for a walk, run or bike ride along
the Martin Goodman Trail. The waterfront is on our doorstep, and it’s an active place year-round but especially in
the summer.”
West Harbour City 2’s entire Fort York
neighbourhood is brand new, part of a development spawned by the City Planning
Division’s 2009 Fort York Neighbourhood
Secondary Plan which decreed that the
area “will be developed as a vital mixed
use neighbourhood, which takes advantage of large areas of existing public open

space in a unique waterfront setting.”
The Residents
West Harbour City 2 has a dynamic
mix of residents that range from young
families to retirees and it is largely the
residents’ strong sense of community
that drives the success of West Harbour
City 2’s active, eight member strong social committee. Together they have organised a monthly Movie Night, which
takes place in the popcorn machine
equipped party room; summer barbeques; and a wildly successful Mexican Fiesta Party complete with nachos,
beer, and sangria.

Left to right:
Sheldon Danis, Property Manager
Michael Noguera, Vice President
Vicki Trottier, President
Lia Messina, Vice President
Hameed Malik, Treasurer
Katherine Halupka, Assistant Property Manager
Absent:
Michelle Mathias, Secretary (Appointed to Board in February 2014)
Cari Steele Arora (At the time of the
Condo of the Year application and
prior her passing in January 2014,
Cari was Condo Board Secretary)
Fred Mucci, Regional Director

CONDOVOICE SPRING 2014
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“Communication,
communication,
communication...and the
more transparency the
better,” is the secret to
the new Board’s success
says Michael Noguera,
one of West Harbour
City 2’s Vice-Presidents
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No less successful is West Harbour City
2’s Gardening Committee. It meets several
times a year and works with the building’s
management team to not only plan garden
layouts and planting strategy but the committee members also buy plants and get
their hands dirty landscaping and maintaining the common-area terrace, tropical
plants in the pool area, and planters.
In January of this year the board arranged
for an international concierge service to
begin offering pickup and drop-off of dry
cleaning and plans to expand their service
to the residents to include food shopping
and delivery.
The Board
“Communication, communication, communication...and the more transparency the better,” is the secret to the new
Board’s success says Michael Noguera,
one of West Harbour City 2’s VicePresidents. While many condominium
boards make the often-fatal mistake of

The plan decreed that the area would be developed
as a vital mixed use neighbourhood, which takes
advantage of large areas of existing public open
space in a unique waterfront setting
not communicating effectively with their
residents, the current Board of West Harbour City 2 has embraced communication
from day one. Unfortunately, that wasn’t
always the case according to Vicki; “The
first Board of Directors was elected in
November 2011 and spent many hours
working through the start-up phase. Although a lot of work was done behind the
scenes, not enough work was done that
was apparent to owners and residents.”
And so, as would be expected, West Harbour City 2’s first Board was unable to
achieve a quorum at their second AGM
a year later.

The current Board, elected in the spring of
2013, immediately began making significant improvements to the buildings and
grounds and, at the same time, enhanced
communication and transparency. As a
consequence, last November’s AGM was
not only well attended but the mood of the
residents had improved 150% with many
enthusiastic about the positive changes
initiated by the new Board.
Vicki was elected to the first Board in
2011 and has been the Board’s president
since April 2013. The other members of
the Board are: Michael Noguera, VicePresident; Lia Messina, Vice-President;
CONDOVOICE SPRING 2014
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Hameed Malik, Treasurer; and Michelle
Mathias, Secretary.
Having established communication as
one of their main priorities, the Board
has implemented a number of new or
improved communication devices, including email blasts, a print newsletter,
increased signage around the building, a
regularly updated Facebook page, a userfriendly online forum, multiple bulletin
boards, and an electronic ‘ticker tape’
feed. “And on a personal level,” says Vicki,
“we Board members are visible. I have
heard so many stories about unapproachable Board members or boards that simply cannot be reached, but our Board is
emphatic that we are truly interested in
hearing from and talking with our fellow
owners and residents and hearing what
they think -- good and bad.”
The information communicated includes
Board and management announcements,
building and neighbourhood news, and

Our Board is emphatic that we are truly
interested in hearing from and talking with
our fellow owners and residents and
hearing what they think – good and bad
healthy condominium living tips. The
Board also plans to begin circulating a
synopsis of the minutes from meetings.
Effective and far-sighted money management is also a large part of the current Board’s success and a great deal of
that credit for the Board’s financial effectiveness goes to Hameed, the Board’s
Treasurer. Drawing on his accounting
and fiscal management skills and experience, Hameed entered into negotiations
with their financial institution and was
successful in obtaining a more favourable
bank rate for West Harbour City 2.

Being a new building, the Board has had
to deal with the cost intensive and often
troublesome issue of “Deficiencies and
Repairs” but Vicki says, “We are pleased
with the relationships that we have established between the Board, property management, and the condo developer as we
work together to ensure that our building is in good repair and that we are well
prepared for ongoing maintenance in
the years to come. Sheldon Denis (West
Harbour City 2’s Property Manager) has
a phenomenal relationship with the developer so he has been instrumental in
resolving many issues.”
CONDOVOICE SPRING 2014
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The Board wanted to
ensure that the people on
staff in our building ‘fit
in’ and treated the building and residents almost
as if the staff lived here
too. The Board found that
great fit in First Service
Residential.
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Management
One of the new Board’s earliest challenges was effectively addressing deficiencies
with the quality of property management
but even more than that, “the Board wanted to ensure that the people on staff in our
building ‘fit in’ and treated the building
and residents almost as if the staff lived
here too.” The Board found that great fit in
First Service Residential. Once management came under Sheldon’s leadership the
Board and residents knew that they had
finally found a partner that subscribed to
the same high standards that the Board
and residents expected.
Site Supervisor Tahir is an excellent example of the quality of staff working at
West Harbour City 2. As Lia Messina,
Board Vice-President, recounts the story,
“One resident recently told me that she
always gave her outgoing mail to Tahir
- thinking that Canada Post had on-site
pickup - they don’t. It turned out that at
the end of his shift Tahir would walk down
the street to a post box on his own time.”

It’s a great place to work not only because the
Board is so efficient at listening to residents
but because the staff and residents and Board
are such a very close-knit community
Sheldon and Katherine manage a staff of
three full-time and three part-time workers. The building’s 24/7 security is contracted out.

• The installation of VFDs to help
reduce the amount of gas and hydro
they use to heat their hallways and
circulate air

“It’s a great place to work not only because
the Board is so efficient at listening to residents but because the staff and residents
and Board are such a very close-knit community,” says Katherine.

• A building audit

Respecting Mother Earth
The new Board has made a concerted effort to balance capital expenses with the
importance of reducing their carbon footprint. Their greening projects include:

• Replacing existing lighting in the common areas with LEDs
• Replacing the heat pumps with a leading model
• Reprogramming the water pump’s software to take advantage of off-peak lulls
in demand
CONDOVOICE SPRING 2014
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Together they have
organised a monthly Movie
Night, which takes place
in the popcorn machine
equipped party room;
summer barbeques; and a
wildly successful Mexican
Fiesta Party complete with
nachos, beer, and sangria

Condo board Vice Presidents,
Michael Noguera and Lia Messina
celebrate St. Patrick’s Day in style!
26

CV

CONDOVOICE SPRING 2014

• Contracting with ZIPCAR to provide
space in the parking garage for two of
their cars-for-hire
• Installing sensors to dim the lights
when the hallways are unoccupied
Additionally, the Board is currently investigating the possibility of installing
auto on/off switches in the garbage chute
rooms to conserve electricity.
The Future
The Board is excited about hosting more
themed events in the coming years, including a ‘wellness fair’ that will provide
residents with the opportunity to learn
more about health and wellness services
in the area such as yoga and fitness classes,
and health spas. Vendors will be encouraged to offer special rates and discounts to
residents who purchase their products or
who sign up for classes during the event.
The Board is also looking at installing
more security cameras as they have proven their worth, most recently when a resi-

Months later, Lia’s mother told her
daughter that she was no longer worried
about her living alone because
such “great people” surround Lia.
dent’s destructive behaviour was caught
on-camera and resulted in the Board laying criminal charges. The Board is also
drafting new move-in/move-out rules in
order to minimize disruptions for other
residents. “ ... and of course we will continue to explore ways to communicate with
owners and residents to ensure that they
know that they are being heard and that
the Board is working for them and with
them,” says Vicki.
Conclusion
Just last December, Board VP Lia Messina, suffered a sudden medical emergency
that left her semi-conscious and helpless.
“Within moments I was surrounded by

caring staff and neighbours. They called
911 while others tried to make me as comfortable as possible under the circumstances. Someone even called my brother
and told him which hospital the ambulance was taking me to. Staff and neighbours continued to check on me during the
entire time I was off work.”
Months later, Lia’s mother told her daughter that she was no longer worried about
her living alone because such “great people” surround Lia.
West Harbour City 2 can now boast
a mother’s recommendation... which
is pretty well the gold standard of endorsements. C V

Our Condominium Law Group has moved to Aird & Berlis LLP

Our new home
With more than 20 years of experience advising and
representing clients on all aspects of condominium
law, we are committed to providing seamless service
to help our clients make informed decisions and
create successful strategies to resolve condominium
issues in a cost-effective manner.

condoreporter.com
Denise Lash
dlash@airdberlis.com • 416.865.4147

airdberlis.com
Brookfield Place, 181 Bay Street
Suite 1800, Box 754, Toronto, ON M5J 2T9
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1151 Denison Street, Unit 15
L3RUnit
3Y415
1151 Denison Street,
L3R 3Y4
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Condo Amenities
Gloria Doherty,
STAK Fitness

Top
Fitness
Trends
Exercise trends are
always on the move
and your fitness
minded residents will
demand the latest
and greatest

Your property has a bigger impact on the
health of your residents than you think.
When the distance to your fitness center
is measured in steps or floors rather than
blocks or miles, residents are more likely to
exercise more often. According to a 2013
International Health and Racquet and
Sports Association study, location is a key
participation driver. When asked what keeps
members coming back to a health club, the
location of the gym ranked third behind
losing weight and staying healthy. The same
study found women rank location as the most
important factor in the ongoing use of a gym.
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Hot Fitness Trend #1:

Functional Training
What is functional training?
It is most commonly defined as a collection of strength exercises that improve
one’s ability to perform the activities of
daily life. Some of these exercises include weight bearing activities and core
strengthening. The core is defined as abdominal, lower back and internal stabilizing muscles in the lower region of the
spine. Functional strength exercises tend
to be user-defined, meaning that the exerciser determines the path against resistance, versus machine-defined where the
equipment designates the path. Products
and activities for functional training include options old, new, and rediscovered.
Free weights and cable strength products
have a long history in the fitness industry. New products include adult jungle
gyms, TRX (suspension training), and
Crossfit--all of which require some level
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of instruction and are typically offered in
a class format. Rediscovered equipment
like kettlebells and sandbags are experiencing new popularity.

strength options hold appeal with exercisers over time.

With evidence that your fitness room
serves as an important part of a healthy
lifestyle, it’s easy to understand why you
may hear an increase in demand for equipment aligned with the latest trends. If
your goal is to supply residents with the
latest equipment and activities focused on
functional training, there are a plethora of
options. For those properties with significantly restrained budgets, keep in mind
that basics like dumbbells and selectorized

Flooring

Evidence shows your
fitness room serves
as an important part
of a healthy lifestyle

Hot Fitness Trend #2:
Fitness Flooring that Doesn’t Frighten –
Eliminate Creepy Creatures and Sounds that
go Bump in the Night.
Halloween is long past over so make sure
your fitness room doesn’t scare residents
away. Exercisers working up a sweat can
potentially transmit bacteria to the floor.
In addition, a busy fitness room’s elevated
humidity levels can lead to fungus, mold
and mildew growth. While the rubber
flooring often found in health clubs and
large gyms is more resistant to moisture
and microbial growth than carpet, a new
breed of flooring includes anti-microbial
agents to prevent germ growth.
Depending on the location of your gym,
sound can be an important consideration.
Between televisions, weight stack noise,

and cardio equipment like treadmills,
your gym is bound to make noise. Rubber
flooring may be your best defense against
noise. Many rubber products are regularly prescribed for effective sound dampening as these materials absorb most sound
frequencies.

Hot Fitness Trend #3:

Staffing
Fitness Room Staffing – Is this the right choice
for your property?
Adding recurring costs to your fitness
amenity by hiring employees or funding
fitness management companies might
seem unnecessary and a potential drain
on available cash reserves. There are
some obvious benefits to offering personal
training resources and some that are not
so obvious. It is easy to understand how
residents’ health and wellbeing will benefit from a managed fitness facility. Dedicated employees or management actively
promote the fitness facility, generating

Rubber flooring is
regularly prescribed
for effective sound
dampening
excitement and engagement by creating
events, contests, education, and a warm interactive environment. Increased participation and group classes draw residents
closer to one another and strengthen a
general sense of community. Personal and
group training also helps residents avoid
injuries and meet fitness goals. The personal touch can be instrumental in driving
an understanding of the value your fitness
center adds to your property.
Less obvious benefits to a staffed fitness
center include equipment monitoring and
upkeep, and facility supervision. Most commercial fitness equipment is designed to

perform in rigorous use scenarios, but high
performance equipment does require regular cleaning, preventative maintenance, and
replacement of occasionally worn parts.
Let’s face it, residents aren’t always great
about wiping down equipment after use or
reporting problems. In that scenario, unsupervised fitness equipment can be left dirty
and malfunctioning for weeks. A staffed fitness center where personnel clean and maintain equipment will extend the life of your
investment and keep residents working out.
Should your equipment require repairs or
replacement parts, staff can communicate
directly with the manufacturer to minimize
downtime. Staff can also eliminate the theft
of smaller items like free weights and medicine balls and ensure equipment is not intentionally abused or misused.
Resources:
2013 IHRSA Trend Report http://www.
ihrsa.org/media-center/2013/5/30/latest-ihrsa-trend-report-identifies-healthclub-opportuniti.html
Fischbach, Amy Florence http://clubindustry.com/mag/ground-attack C V
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member

NEWS

SPRING 2014
• Committee Update
• CCI Toronto Committee Profiles
• Welcome New Members

CCI Committee Update
Membership
Committee
Chair:
Vic Persaud
Members:
Brian Antman, Henry Jansen,
Murray Johnson, Doug King
The Membership Committee
is pleased to announce that the
response to the 2014 membership survey was quite good.
Feedback from members who
participated in this survey will
assist the committee and the
board in establishing goals for
the coming year.
The committee is also excited
by the continued growth in
membership and by the fact that
chapter membership has now
surpassed the 1200 member
mark. This figure includes over
700 condominium corporations
representing just over 140,000
units within the GTA and surrounding areas.

Education
Committee

Chair:		
Sally Thompson
Members:
Pamela Boyce, Robert Buckler,
Bob Girard, Michael Pascu,
Richard Pearlstein,
Bill Thompson
The Education Committee is

pleased to announce that Richard Pearlstein has re-joined
the education committee and
they look forward to working
with him. This committee will
be busy over the next several
months as they develop a seminar to be entitled “Condo Act
Reform – Unresolved Issues”
which will run at Springfest on
April 10th, at the Metro Toronto Convention Center. Also
on the horizon will be a course
offering of the Level 101 course
to be possibly held in the Peterborough area in late September.
Check the CCI Toronto website
at: www.ccitoronto.org for
further details as they become
available.

By-Law Review
Committee
Chair:
Bill Thompson
Members:
Marc Bhalla, Timothy Duggan,
Mo Killu, Ashley Winberg
This ad hoc committee struck
to review the current CCI Toronto by-laws and bring them
up to date and to match the
new CCI National by-laws has
been very busy since January.
They are pleased to report that
draft new by-laws are almost
complete. The goal is to have
the final draft ready in time to
bring to the fall Annual General Meeting for review and
approval by the members.

Conference
Committee:
Chair:
Steve Christodoulou
Members:
Kim Coulter, Mario Deo,
Brian Horlick, Lisa Kay,
Dean McCabe,
Robert Thackeray,
SallyThompson,
Robert Weinberg
The 2014 conference committee has been struck and is
already hard at work planning
a great conference for the fall
of 2014. A call for speakers
went out to all members in late
December and submissions
are now being reviewed by
the committee in order to put
together the educational line
up for the coming year. Watch
for sponsorship and exhibitor information to be released
before May 2014.

Volunteer
Resource
Committee:
Chair:
Murray Johnson
Members:
Dale Kerr, Mo Killu,
Sue Langlois, Ernie Nyitrai,
Ashley Winberg
This committee has a full
agenda ahead of them which

will include initiatives to develop a volunteer database, to
create a volunteer handbook,
and a chairperson toolkit.
Setting up CCI Volunteers
for success is a key priority
of this group and the development of these tools and
resources will be the first step
in ensuring this success.

Communications
Committee :
Chair:
Lisa Kay
Members:
Mario Deo, Joy Mathews,
Jason Rivait, Sue Langlois,
Andrea Lusk, Marc Bhalla,
Shawn Pulver
The Communications Committee continues to work on
creating a stronger social
media presence on LinkedIn,
Twitter and Facebook. A
social media sub-committee
headed by Marc Bhalla and
Sue Langlois has been formed
and we are seeking additional
volunteers to help to curate
posting content. Interested
members should contact us
at ccitoronto@taylorenterprises.com for details. The
committee is pleased to have
recently just hosted our first
(very successful) twitter chat
session on the topic of Dispute Resolution. Additional
sessions are being planned for
the near future.
CONDOVOICE SPRING 2014
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Marc Bhalla attends the booth

CCI Was
There...
On Saturday February 22nd, 2014 CCI
Toronto was represented at the TDSB Information Fair in Willowdale. This one day
event featured a TDSB workshop as well
as a trade show featuring many local area
community service providers. CCI Directors Marc Bhalla and Murray Johnson met
with numerous area condo owners as well
as Willowdale MPP David Zimmer.
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Left to Right:
MPP David Zimmer with
CCI-T Directors, Murray
Johnson and Marc Bhalla

member

NEWS

Left to Right: CCI-T Communications Committee Members Joy
Mathews, Lisa Kay, Andrea Lusk, Marc Bhalla and Mario Deo

CCI Toronto CondoVoice
Magazine wins the
Penman Smith Award!

CCI Toronto is pleased to announce that the chapter’s CondoVoice magazine recently won the
honour of being named as the tier
two level Penman Smith Award
recipient of 2013. This prestigious
award, named after Penman Smith,
one of the founding members of

CCI’s Golden Horseshoe Chapter,
is provided by CCI National to the
chapter who has produced the most
outstanding magazine/newsletter
over the past year. The Toronto
Chapter Communications Committee and board are thrilled to
receive this honour.
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Mark Your Calendars!
Level 300 Course
IN CLASS Session
Novotel North York Hotel,
3 Park Home Avenue
Tuesdays, May 6, 13, 20 & 27. 2014
7:00 p.m. to 10:00 p.m. each evening
(4 part course)
Cost: $250 for Members,
$350 for Non-Members – plus HST
Level 101 Course - Central
IN CLASS Session
Novotel North York Hotel,
3 Park Home Avenue
Tuesday June 10th, 2014
7:00 p.m. to 10:00 p.m.
Cost: $125 for Members,
$225 for Non-Members – plus HST
Level 101 Course - West
IN CLASS Session
Novotel Hotel Mississauga,

3670 Hurontario Street
Thursday June 12th, 2014
7:00 p.m. to 10:00 p.m.
Cost: $125 for Members,
$225 for Non-Members – plus HST
Springfest 2014
CCI will be there!
Seminar: Thursday April 10th at 10:00 a.m.
Metro Toronto Convention Centre
For information go to:
www.springfesttoronto.com
Springfest Seminar Details
Coondominium Act Reform is Approaching:
What Issues Still Need to be Resolved?
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Moderator:
MARIO DEO

Partner, Fine & Deo Barristers and Solicitors
Presenters:
SALLY THOMPSON

Executive Vice President, Halsall Associates
ARMAND CONANT

Reform of The Condominium Act is coming
to Ontario. Countless hours have been spent
through Government consultations and
meetings with condo owners and experts in
the industry to determine how to “fix” this im-

CCI Word Search Puzzle
able
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asset
authority
autonomy
bake
base
basis
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clarity
community
condo
create
data
deal
die
dispute
education
end
engaging

portant legislation. Although there has been
huge progress in most areas, there are some
key unresolved issues. Join a panel of condo
experts as they debate the important issues
of condo meeting quorum, use of proxies, defining reserve fund adequacy, how to protect
those funds from theft, and other issues.
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New Committee Member Profile:

Timothy M. Duggan,
B.A., LL.B., Horlick Levitt
Di Lella LLP
Tim is an associate with
Horlick Levitt Di Lella
LLP, having been with
the firm since being called
to the Bar in January,
2010. Tim practices primarily in the areas of condominium law
and civil litigation. In his condominium
practice, he advises condominium boards
and owners on governance issues, rule and
by-law drafting and interpretation, and
mediation-, arbitration- and civil litigation-related issues. Tim has also taught
the Registered Condominium Manager
course at Humber College and for a number of property management companies.
Tim is a member in good standing of a
number of professional and industry associations including CCI and the Ontario
Bar Association, and he recently joined
the CCI Toronto By-law Committee and
is participating in that committee’s work
to modernize CCI Toronto’s operating
by-law.

New Committee Member Profile: :

Shawn Pulver, BA, LL.B.
Macdonald Sager
Manis LLP
Shawn Pulver is a litigation partner at the law
firm of Macdonald Sager
Manis LLP in Toronto.
He has a general commercial litigation practice,
with a particular focus on condominium
and real estate matters. Shawn has sig-

nificant experience advising clients on the
Ontario New Home Warranties Plan Act
and disputes relating to condominium deficiencies and shared facilities disputes.
Shawn is also a frequent speaker on various real estate and condominium related
issues. Prior to joining Macdonald Sager
Manis LLP, Shawn was the head of the
condominium litigation practice at a large
national law firm. Shawn is pleased to have
recently joined the CCI Toronto Communications Committee.

New Committee Member Profile:

Ashley Winberg,
B.A. (High Honours), J.D.
Elia Associates
Ashley is an associate at
Elia Associates, which is
a full service law firm specializing in condominium
law and civil litigation.
Prior to joining Elia Associates in 2012, Ashley practiced at a boutique law firm specializing in condominium law. The focus of Ashley’s practice is
condominium law and she represents condominium corporations and unit owners
on a variety of issues, including condominium governance, dispute resolution,
enforcement, management and operations, development, human rights, labour
and employment, reciprocal agreements
and shared facility issues.
Ashley is a member of various industry
associations including CCI Toronto and
ACMO. Ashley is a frequent contributor
to industry publications and has recently
joined both the Volunteer Resource Committee and By-Law Review Committee of
CCI Toronto.

CCI Welcomes
New Members
Condominium Corporations		
PSCC # 0857, TSCC # 1511
TSCC # 1739, TSCC # 1740
TSCC # 2015, TSCC # 2272
TSCC # 2310, TSCC # 2317
TSCC # 2325, YCC # 0228
YRCECC # 1234
Individual Members		
W. Smith
M. McGuire
B. Varcoe
S. Gordon
M. Del Bianco
J. Libman
		
Professional Members
Shari L. Davidson
Del Property Management Inc.
Caroline Graham
Del Property Management Inc.
Sonia Vale
Dynamic Property
Management Inc.
Josh Milgrom
Aird & Berlis LLP
John De Vellis
Shibley Righton LLP
Deborah A. Howden
Shibley Righton LLP
Business Partners
Coextro
Permul Ltd.
Tom Perry
Plug n’ Drive
Cara Clairman
PQ2 Solutions Inc.
Doug Pegg
Practica Ltd.
Esther Strubin
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ONTARIO PLAYGROUNDS.com
Since 1986

Certified CSA Playground Inspection $150
Repairs and upgrades to existing playgrounds
1-800-411-6311, sales@ontarioplaygrounds.com

JCO & Associates have specialized in the refurbishment of condominium
common elements for over 24 years, offering cost effective, creative solutions that enhance the look and marketability of your condominium. We
pride ourselves in providing the highest quality of service and workmanship.
Please visit our web site at www.jcoandassociates.com to view our current
and past projects or contact us at 416-724-4237.

JCO is a member in good standing with ACMO (Association of Condominium Managers of Ontario), CCI (Canadian Condominium Institute), IDC (Interior Design of Canada) and
TCA (Toronto Construction Association). All our work is guaranteed and can be certified by a Performance Bond issued by Zurich Insurance for performance, material and labour.
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Condo Law
By Ashley Shaffer, BA, M.Sc., LL.B.
Fine & Deo Barristers and Solicitors

The Simple
Guide to Police
in Condos
How to respond when the police
seek access to or information
from a condominium corporation
in various situations
Condominium corporations have a responsibility to protect the privacy of their
residents and unit owners. They also have
an obligation to prevent danger and to
keep people and property reasonably safe
pursuant to the Condominium Act, 1998
and the Occupiers’ Liability Act. At times,
these two duties can be in conflict. This
conflict is never more acute than when police become involved with a condominium
corporation.
The following is a simple guide as to how
to respond when the police seek access to
or information from a condominium corporation in various situations. If property
managers and board members are unsure
about how to proceed, they should always
consult with legal counsel for a circumstance-specific legal opinion.
If the Police Have a Warrant
There are a few essential things to remember if the police come to a condominium
corporation with a warrant. First, ask

the police officers to identify themselves.
Make sure to see a badge and note the
badge number. Second, read the warrant
carefully. If it’s a search warrant – what
areas are the police seeking access to? If
it’s an arrest warrant – who are they seeking to arrest? Make sure that the address
and any name on the warrant is accurate. If
any part of the warrant is inaccurate, send
the police back to get a correct warrant.
Requiring the police to have an accurate
warrant serves everyone’s interest. If the
warrant contains a mistake and a property
manager, board member or neighbour lets
the police in to search a unit, any evidence
collected from this search can be discarded
in court. Then, everyone loses. The police’s work will have been ineffectual, the
residents may return to sharing their living space with a disreputable character
and the property manager and board will
need to start from scratch in dealing with
whatever problem may have given rise to
the warrant in the first place. Additionally,

if the warrant is incorrect and the police
enter the wrong unit, they may collect “evidence” from an innocent neighbour. Most
importantly, ensuring warrants are accurate will help minimize a condominium
corporation’s risk of civil liability.
If the police attend with a correctly drafted warrant, then they may be let into the
common elements, at the very least. Management may consider using its keys to
let the police into private units listed on
the warrant. There is no clear authority
permitting management to use its keys
to let police into units. However, in order
to execute warrants, police are allowed to
break doors or locks, which could result in
damage for which the condominium corporation may be responsible for repairing
pursuant to the Condominium Act, 1998,
or a claim by a unit owner. Letting the
police into units may avoid this type of
damage or claim. Finally, police should
only be permitted to search areas listed
on the warrant.
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If the warrant contains a mistake
and a property manager, board member
or neighbour lets the police in, any
evidence collected from a search can
be discarded in court
If the Police do not Have a Warrant,
but Attend at a Time When there Is a
Crime Being Committed or about to
Be Committed
This situation might arise in response to
a 9-1-1 call, for example. In these cases, a
property manager, board member or neighbour should allow the police access to the
condominium even without a warrant. Police are allowed to arrest someone without
a warrant in certain circumstances, notably, when they witness someone committing a crime. The same basic rules apply as
when the police come with a warrant. Police
should be let into the common elements.
Management should use its judgment about

whether to let the police into units using
its keys. In this case, management may be
a bit more wary about using its keys to let
the police into private units. But, as in the
previous scenario, the police may break
locks or doors.
If the Police Are Investigating a Unit
Owner or a Resident
In this situation, the police do not have a
warrant and there may be no crime being
committed – the police only approach the
condominium corporation to ask questions
and carry out an investigation. The condominium corporation must be cautious not
to disclose any personal information about
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residents or unit owners except in certain
circumstances.
According to the Personal Information
Protection and Electronic Documents Act
(PIPEDA), personal information means
“information about an identifiable individual, but does not include the name, title
or business address or telephone number of
an employee of an organization.” PIPEDA
prohibits the release of personal of information to third parties, including the police.
However, PIPEDA does outline some exceptions to this rule. In particular, a condominium corporation may disclose information to a police officer if the police offer
has reasonable grounds to believe that the
information will help in the investigation of
a crime. This request must satisfy certain
criteria in order to protect the condominium corporation against a privacy complaint
or civil liability.
Most importantly, ask for the request for
information or documents in writing. The
request should be on police letterhead and
should include the requesting officer’s
name and badge number. There should be a
statement that the request is being made in
conjunction with an investigation relating
to the enforcement of a law and, if possible,
the specific law being enforced or the crime
under investigation. It should also contain
a statement that the police officer has the
lawful authority to obtain the information.
The letter should contain as much other
information as possible, such as the name
of the person under investigation. The letter should also enumerate the documents
and information pertaining to the request
and the condominium corporation should
disclose only those documents enumerated
in the letter.
The condominium corporation may
choose to disclose personal information
to the police in response to this type of
request, or, the condominium corporation may refuse to disclose. Police asking for information from a condominium
corporation is akin to a police officer approaching an individual on the street to
talk about his or her neighbour. There
is never any obligation to speak to the
police without a warrant. On the other
hand, anyone may choose to respond to a
police officer’s questions.

If the Condominium Corporation
Wants to Disclose Information to
the Police on its own Initiative
If anyone is worried about the safety of themselves or of another individual, it goes without
question that he or she should never hesitate
to call the police. However, in cases where
immediate safety is not an issue, the condominium corporation or property manager
should be sure that any illegal activity they
wish to report to the police is already going on
or is imminent. If there is simply a suspicion
that criminal activity may occur in the future,
avoid making a premature police report, because a false alarm resulting in a breach of a
unit owner’s or resident’s privacy could expose the condominium corporation, and the
individual that makes the report, to liability
for harassment, defamation, oppression or
otherwise, depending on the circumstances.

It is important to always use common sense
when the police and the condominium corporation meet. Condominium boards and
property managers should take seriously
both their responsibility to safeguard residents’ and owners’ reasonable expectation
to privacy and their responsibility to ensure the safety and security of the condominium and its residents.
One further consideration to informed decision making in this regard is: who might
complain? A convicted criminal will have a
lot less credibility in a legal action against
a condominium corporation for a breach in
his or her privacy than an innocent condominium dweller, caught in the cross-fire of a
police investigation. If there are serious reasons to believe that criminal activity is underway in a condominium, property man-

agers and board members might be more
confident disclosing information, within the
bounds of the law. If there is only a mere
suspicion of illicit behaviour, property managers and boards should proceed more cautiously when disclosing information.
Preparation, Preparation, Preparation
The best course of action is to consider all
of these scenarios before they arise. Condominium corporations benefit greatly from
well thought-out privacy policies. These
policies help guide and inform property
managers and condominium corporation
boards about when to disclose information to police or other third parties. Clear
privacy policies will also make residents
and owners aware of when their information might be disclosed to third parties and
clarify expectations about privacy. C V
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Condo Law
By Josh Milgrom, BA, JD
Aird & Berlis LLP

Demystifying
Director’s
Liability
The Condominium Act
provides a very clear
“get out of jail free card”

Tucked away in the back of directors’
minds lurks the elusive and unsettling concept of director’s liability. Until recently,
director’s liability was seldom discussed
with respect to condominium corporations, even though it can have devastating
consequences. The tides are changing and
we are increasingly hearing of cases of “directors gone wild”. Courts have ordered
directors of condominium corporations to
personally pay costs of over $25,000, and
in one case, over $96,000.
Do courts want to deter volunteers from
joining the boards of their condominium
corporations? Are individuals doomed if
they volunteer for a position? Put simply, no.
Awarding costs against a director personally remains the exception. This is
important, since most directors volunteer
(or are voluntold) to act on their board to
serve their community and improve their

homes. However, directors must be held to
at least a minimum standard regardless of
the fact that they are volunteers; directors
are, after all, managing billions of dollars
across Ontario annually.
The threshold for fulfilling a director’s
duties is relatively low. To stay out of trouble, directors should start by remembering their roles and obligations. The board
has a duty to manage the property and
assets of the condominium corporation
on behalf of, and in the best interest of,
all the owners. Directors should not take
office with a hidden agenda or electoral
promises (i.e. “I will lower your common
expenses”). It is important for directors
to act impartially and independently. The
board should also treat everyone evenhandedly and must take reasonable steps
to enforce compliance with the Act, declaration, by-laws, and rules, which includes
not immediately dismissing a complaint
from the “boy who cried wolf ”.

Standard of Care
Section 37(1) of the Condominium Act,
1998 (the “Act”) outlines that directors
have a duty to act in good faith, to act
honestly, and to exercise the care, diligence, and skill that a reasonably prudent
person would exercise in comparable circumstances.
What does this mean in practice? Be honest and impartial, always ask questions,
tender large projects to multiple companies, attend board meetings prepared,
and take reasonable steps to enforce the
condominium corporation’s governing
documents.
Rely on Expert Advice
While courts are increasingly willing to
order costs personally against the directors for a breach of this duty, the Act provides a very clear “get out of jail free card”.
The absolute best guidance and defence
for directors is found in Section 37(3) of
CONDOVOICE SPRING 2014
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the Act. A director will not be found liable
for a breach of his or her duty if the breach
arises as a result of the director relying in
good faith upon the report or opinion of
experts. When making important decisions or when in doubt, directors should
seek (and rely in good faith on) the advice
of experts.
Pressures from owners to reduce spending and the cost-conscious nature of condominium corporations sometimes result
in hesitation by directors to seek professional advice. Expert advice is undoubtedly costly, but it is a worthwhile investment
that will: (1) ensure that directors will be
protected from personal liability; and (2)
position the condominium corporation to
make more informed decisions. However,
if a board shops around for advice from
multiple professionals, they may be at risk
of appearing to have acted in bad faith.
While seeking a second opinion should
not be discouraged, doing so in good faith
is of utmost importance.
D&O Liability Insurance
Courts will not punish directors that make

mistakes and act honestly and in good
faith. Mistakes are inevitable; the Act recognizes this and provides protection for
those who make them in good faith. One
of these protections is found in section 39
of the Act, which requires condominium
corporations to purchase director and
officer liability insurance, if reasonably
available. However, insurance coverage
would not extend to directors or officers
who breached the duty to act honestly and
in good faith. Similarly, the condominium
corporation’s by-law may provide protection from lawsuits for directors by way of
indemnification provisions, as long as the
directors acted in good faith.
Accordingly, if a court determined that
the directors have acted in bad faith, there
would likely be no insurance coverage or
indemnification to cover those costs.
Conﬂicts of Interest
Conflicts of interest can lead to director’s
liability. If a director has a vested interest
in a contract or transaction, the director
should disclose the interest at the earliest opportunity to the rest of the board.

The director must not be present during
any discussion or vote and should not be
counted towards quorum when these issues are being considered. Failure to disclose the conflict could result in personal
liability. As long as the proper procedures
are followed and disclosure is made, a contract that is in the condominium corporation’s best interest need not be excluded
simply because of the conflict.
Recent Court Decisions
Two recent cases of note with respect to
director’s liability illustrate instances
where the directors did not meet the very
low standard of care under the Act. The
first is Middlesex Condominium Corporation No. 232 v. Bodkin.
The condominium corporation had water
penetration issues that required extensive
repairs. The problem started when the
board received only one quote to resolve
the water penetration for $755,000 and
then attempted to pass a borrowing bylaw to make up for the inadequate reserve
fund. The board’s bad faith came to light
when the board refused to provide vari-
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COUNTRIES

ous documents to some concerned owners.
The board also terminated the condominium corporation’s annual general meeting
right before a motion to remove the board
was to be heard.
Unfortunately, the director’s fate took a
turn for the worst when the board commenced an application to appoint an administrator to govern the condominium
corporation pursuant to section 131 of the
Act (one of the most extreme remedies in
the Act that is to be used in only the direst
of circumstances). The board also sought
a motion for an injunction to prevent the
owners from holding a requisition meeting to remove the board.

ly, the situation escalated quickly when the
board refused to recognize the validity of a
requisition by concerned owners, refused
to provide access to records, disregarded a
settlement, forged ahead with the substantial change without approval, disregarded
the warnings and legal letters from the
concerned owners, and disregarded an
order of the Court.
Both of these cases illustrate how quickly

directors can get caught up in a domino
effect of poor decision-making. In both
instances, the directors could have avoided costly litigation altogether, or at the
very least, been absolved from personal
liability if they had relied on the advice
of experts. Most importantly, directors
with controversial decisions on the horizon would be wise to seek and rely on
the advice of experts to avoid personal
liability and costly litigation. C V

The injunction motion was unsuccessful
and the Court criticized the board, stating
that the motion “was for the sole purpose
of preventing the unit owners from exercising their rights to hold a Requisition
Meeting …” The Court called the board’s
behavior egregious and then scorned the
board: “If there is confusion … it has
been caused by the board’s immovable
positions … and their determination to
thwart those opposed to their view of
what needed to be done.” In the end, the
Court ordered the cost of the administrator application to be paid by the directors,
personally, in the amount of $21,300.52
as a result of their bad faith. The directors likely would have been forced to pay
the $15,000 cost of the injunction motion
as well. However on appeal, the Court
indicated that the motion’s judge erred
by failing to apply a particular legal test
which would have permitted a cost award
against the directors; these directors
should consider themselves lucky.
The second case that highlights the importance of director’s liability is Boily v.
Carleton Condominium Corporation No.
145 (“CCC 145”). In this case, the Court
ordered the directors to personally pay
over $96,000 in costs. The dispute originally arose following proposed changes
to the landscape and courtyard of CCC
145 and whether these changes constituted a substantial change under section
97(4) of the Act (which would require the
approval of two thirds of owners prior to
undertaking the changes).
Though it started off relatively innocuousCONDOVOICE SPRING 2014
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The Environment
By John M. Oakes, M.A., CPM, R.C.M., ACCI, FCCI
Chief Executive Officer, Brookfield Residential Services Ltd.

This“Benefit”
Costs Us $6
Million a Year!

ILLUSTRATION BY JASON SCHNEIDER

Political Pressure is Being
Applied to Correct This
Electricity Pricing Inequity

The Ontario Clean Energy Benefit has
been applied in an inequitable manner
since September of 2012, and is estimated to have cost Ontario condominiums
at least 6 million dollars annually. The
Ministry of Energy acknowledges that
a poorly written regulation has caused
this inequity as an unintended consequence. Despite assurances received
to the contrary, it is now clear that the
Ministry is not prepared to seriously address the issue without significant political pressure.
What is the Ontario Clean Energy
Benefit?
The Ontario Clean Energy Benefit
(OCEB) provided a 10% rebate on electricity charges and taxes. This rebate
or benefit began on January 1st, 2011

and it is scheduled to end on December
31st, 2015. Initially, all condominiums
received the 10% rebate regardless of
how much electricity was consumed –
whether they were individually metered
or bulk metered.
Have all Condominiums Now Lost
the 10% Benefit?
No, only some condominiums have lost
the 10% benefit. The 2012 Ontario provincial budget and supporting regulations implemented a new cap on the program. Beginning September 1, 2012, the
10% rebate was to be applied only to the
first 3,000 kilowatt hours (kWh) of electricity consumed per month. A review
of the draft Regulations indicated that
these changes would not impact condominiums, as the 3,000 kWh cap would be

applied on a per suite basis in multi-unit
residential buildings. However, when invoices for electricity started arriving in
October 2012, it became clear that the
OCEB was not being implemented uniformly. For no apparent reason, the common area lost the 10% benefit if the units
in the condominium received a bill from
an LDC – buildings that were bulk metered, or metered by a unit sub-metering
provider were unaffected.
What Has and Is Being Done?
When the problem was first discovered,
a review of the specific wording in the
final Regulations was undertaken and
Brookfield Residential Services immediately prepared a paper on The 2012
Provincial Budget and the Impact of
OCEB Changes in Condominiums and
CONDOVOICE SPRING 2014
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Co-operatives. This paper demonstrated
the large negative impact of the changes
to the OCEB on their client base and was
submitted to the Ministry of Energy in
October of 2012. They also approached
a number of the Electricity Utilities/
Local Distribution Companies (LDCs)
and managed to use whatever influence
they had to receive a commitment that
the LCDs would not oppose Brookfield’s
position with the Ministry of Energy.

During a meeting with the Ministry of
Energy in January 2013, the Ministry
acknowledged that the net effect of the
OCEB changes on select condominiums
was indeed problematic and inequitable.
Further, they agreed that the regulations created a competitive disadvantage
in the individual metering marketplace
and a barrier to condominiums adopting individual metering - this last point
is diametrically opposed to the Minis-

try’s objectives. The Ministry committed that changes would be considered if
stakeholder consultations and a regulatory review indicated the ability and
need to make changes.
A full year later, Brookfield and Erik
Kalm of Enliten Energy Services Corporation, a suite metering services provider to the LDCs, met with the Ministry
of Energy to once again seek clarification on this inequitable treatment of
condominium owners. New players at
the Ministry level seemed frustratingly
indifferent to the previously admitted
inequity and they offered no solutions
other than the recommendation that significant political pressure will be needed
to fix this inequity. In other words, if the

In January 2013,
the Ministry
acknowledged
that the net effect
of the OCEB
changes on select
condominiums
was indeed
problematic and
inequitable
inequity is to be fixed, then we needed to
fix it ourselves. Brookfield has now partnered with the Canadian Condominium
Institute, Toronto and Area Chapter and
Condominium Suite Metering expert,
Erik Kalm, to seek a political means
of addressing this issue. Our condominium OCEB coalition is seeking a
meeting with the official opposition and
other interested parties that see this as
nothing more than pulling money out
of the pockets of condominium owners
that was previously committed to them.
Finally, we recommend you advise your
MPP of your concern and encourage
that individual to investigate on your
behalf. C V
50
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Why Bother With

ILLUSTRATION BY MAURICE VELLEKOOP

Balconies?
The best reason of all
to create a beautiful
balcony garden is
you will fall in love
with your balcony.
And all your friends
will love it too!

Why bother with balconies? After all, no one
uses them much. They cost developers extra
money, and give property managers headaches.
But Realtors tell us that buyers want balconies.
I think that condo balconies are a hugely underdeveloped resource. As a landscape architect, I
am intrigued by the challenge of working with
small and demanding spaces. I have discovered
that balconies can be breathtakingly beautiful,
even if they are tiny. It’s true that a beautiful
balcony may not be easy to achieve, but it brings
an abundance of benefits.

By Frederick Hann, CSLA
Garden Connections
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Can you imagine what
the city would look
like if your balcony,
and thousands of
other condo balconies,
were comfortable,
beautifully decorated
with plants and
brought to life with
lighting? Kind of like
the legendary hanging
gardens of Babylon!
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owners

When I show people a condo with one of our
beautiful professionally designed balcony
gardens, suddenly that seems to be all they can
see. I’ve so often heard someone exclaim,
“I love it! I’ve got to have that balcony!”

So why do most people leave their balcony bare, with nothing more than a couple
of chairs and a small table? Do they really
think “Why bother with the balcony?” I
think they simply don’t know what to do.
Is your balcony decorated with basic bare
concrete? Does it feel unwelcoming during the day and turn into a black hole at
night?
I ask you to take a moment to imagine
what your balcony could be!
Can you imagine what the city would
look like if your balcony, and thousands
of other condo balconies, were comfortable, beautifully decorated with plants
and brought to life with lighting? Kind
of like the legendary hanging gardens
of Babylon!
People like balconies to get outside into
the air, sun, rain and yes, even the wind.
Standing on the balcony at the beginning
or end of the day helps you get a little perspective. If your suite is lower down, you
can feel a part of the energy of the street,
without having to put on your shoes! And
up higher, you get an incredible sense of

power from having a commanding view
of the city spread at your feet.
Of course, some people just want a balcony to step outside to smoke. It saves a trip
down the elevator to the street. Having
a door to open to let in fresh air and sunshine is nice. And then there are people
who use their balcony to store a bicycle.

I’ve discovered that even height-wary
folks feel more comfortable on higher
balconies which have been beautifully
transformed.. And even if they rarely go
out on the balcony, they’ll still find that
having something beautiful to draw the
eye outside the window makes the interior space feel larger.

The most important single reason people
want a balcony is because it gives them
the opportunity to extend their living
space. Small or large, a balcony can visually make your condo feel bigger inside.
Even a tiny balcony can provide much
appreciated extra square feet in a tiny
condo; the space for a couple of chairs
can help people feel like they’ve escaped
from their glass box.

When I show people a condo with one
of our beautiful professionally designed
balcony gardens, suddenly that seems to
be all they can see. I’ve so often heard
someone exclaim, “I love it! I’ve got to
have that balcony!”

Now let’s take it farther! When a balcony space is designed to connect to, flow
from, and harmonize with the interior,
it truly becomes an outdoor room. The
right furniture and colours coordinated
with your interior, and some plants, are
amazingly effective . Include a floor treatment, subtle lighting, perhaps a mirrored
surface, and your balcony space will be
completely transformed.

OK. Now I’ve got your imagination into
gear, I have to throw in a reality check.
The fact is, there can be some significant
barriers to transforming your condo balcony from cold bare concrete to a beautiful and comfortable balcony garden. The
challenges arise primarily from the fact
that balconies are part of the exterior of
the building, and are subjected to extremes of temperature and wind.
It’s pretty obvious just from looking at
them that not all balconies are the same.
CONDOVOICE SPRING 2014
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Some are almost too small for two people
to stand on, while some of the luxury balconies I’ve seen (and dreamed about!) are
large enough to hold a party on.
Beyond size though, developers may put
restrictions on what can be done on balconies in order to preserve the critical
characteristics of the materials used in
construction and protect the integrity of
the building. When a developer’s Disclosure Statements don’t allow live plants
or gas BBQ’s its because they want to be
sure the building remains safe throughout its lifespan. You’ll want to be sure to
review those documents for what you can
and cannot do right from the start. Who
wants to do anything to compromise
their building, and their investment?

only available to the resident in the unit,
they are exclusive-use areas. “Exclusiveuse common area” - that’s an oxymoron
if ever there was one! And that can cause
headaches for Condo Boards.
Your Condo Board sets rules about what
can and cannot happen in common areas
in the building, including balconies, to
meet the needs of the owners. If you are
the first in your building, your request
to make changes on your balcony may
require some time for research, possibly
legal advice, resolutions, determining
insurance requirements etc. But, if some
of the rules already in place don’t work
for you, Board decisions - unlike the developer’s restrictions - can be revised or
reversed. This can take time, so be prepared and be patient.

Living Well in a Condo

Condo balconies fall into an interesting
management no-man’s-land: as part of
the exterior of the building, they are common areas that the condo board maintains; and at the same time, since they are

The upshot is, residents can’t simply assume they can do whatever they want on
their condo balcony.

So why bother? Why is a balcony garden
so compelling?
I think that people really crave contact
with nature, even if that nature is in
the form of “faux” plants. Seeing green
plants, watching leaves move in the
breeze, is something everyone seems to
understand, desire and value at a very
fundamental level.
Researchers have found that green spaces
relieve stress. In fact, time spent looking at green, outdoor spaces seems to be
an essential component for good health.
In hospitals, people who can see out to
trees and lawns experience faster recovery from surgery. The study concluded
that green space is a vital component to
promote healthier, kinder, smarter, more
effective, more resilient people.
The best reason of all to create a beautiful balcony garden is you will fall in love
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with your balcony. And all your friends
will love it too!
A beautiful garden on the balcony of a
high-rise residential building is a humanizing feature in what is otherwise a bleak,
austere matrix of condo towers. It not
only adds beauty and value to your life
every day, it improves the quality of your
life. And by the way, it also increases the
value of your condominium investment.
How To Do It
So how can you do your part by creating
your own personal balcony garden?

1. Imagine it..
Visualize how you want it to look,
imagine how it would feel to step out
into that space, or gaze out at in the
evening, or in the early morning as it
drifts with snow…
2. Get Real About It.
Check your condo Disclosure Statements and find out if there are any
restrictions. Ask your property manager if the Condo Board has defined
any rules. And be aware, if you want
to install any kind of floor covering,
that the National Building Code re-

quires a minimum railing height of
42” from the top of the proposed finish
surface on the deck to the top of your
perimeter barrier railing. You should
consult with an expert who has experience working on condominium
balconies, to help you understand the
requirements of the various building
codes, regulations and your condo
board rules, and ensure your balcony
garden will comply with all the requirements.
3. Make a Basic Plan.
Once you have your balcony vision anchored with the rules and regulations
that apply, you can start planning on
your own, or deal with a creative designer who understands how to work
in small spaces and meet your needs.
If you want to do it yourself, get out
a pad of paper and tape measure and
start making a plan.
a. Measure your balcony, including the
placement of the door and any opening
windows (if any);
b. Mark where electrical and gas outlets
are;
c. Do you want to put in decking or tiles?
Check the railing height first, do you
have sufficient height to add the thickness of decking and still have 42”?
d. Sit in inside and look out to see where
your favourite views are – because you
don’t want to block them off!
e. Be realistic about your budget.
4. Think about Furnishings
and Finishes.
a. Can you fit a dining table, or just a bistro table and 2 chairs? What about a
lounger, or a comfy armchair?
b. Check the measurements of furniture
you like to see if it will fit on your balcony plan. Remember to leave room to
move around!
c. Consider where plants would look good
and enhance your view. You may also
want to distract from something unattractive on your balcony or in your view.
Remember lower plants are less likely
to be bothered by wind. Consider highquality faux plants that look good all the
time and need very little maintenance.
d. Think about adding lighting to enhance the space and highlight the
plants at night. There’s no need to live
with the black hole syndrome™.
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5. Do you need approval? If so, take
your sketches to your Board and ask if
you can go ahead with your plan.
6. Do a little research.
Before you actually start, you should
go looking at what products and services are available. This will help you
get a clear picture of the cost of creating your full plan.
a. Keep in mind that furniture for the balcony needs to fit through the doorway
and also be heavy enough to not shift
too much in the wind.

b. Look for stacking or folding chairs if
you need to store the furniture over
the winter
c. Similarly, make sure you can weight
planters and plants so they don’t fall
over or blow around.
d. Look into installers who can safely
install the floor finishes and get an estimate of the cost of the materials and
labour.
7. Go!
Once you’ve got any approvals in hand,
your furnishings picked out and install-

ers you trust it’s time to place your orders and get started!
Now if this seems like a lot of work, well,
yes it is.
But remember, once you have created your
vision of what you really want, in step 1, you
can always call in a professional designer
to help you. A designer can develop your
plan, check all the rules and regulations,
and recommend furniture, plants, colours,
accessories and finishes that are perfect for
you and your balcony. C V
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Condominium Boards

condominium

owners

By Marc Bhalla, Hons. B.A., Q. Med.

The
Reluctant
Director

Over the course of the 12 years that I have
worked in the condominium industry, I
have been asked on countless occasions as
to the degree to which I was involved in
the condominium community that I have
called home. Initially, I was reluctant to
share with members of my community
that I worked in the industry. I felt that I
was still learning and did not want to be
elected on assumptions that I knew more
than I did.
Slipping under the radar worked well for
the first few years, until the firm started
to list me in some of its publications. One
savvy property manager connected the
dots and reached out to me to take a more
active role in our community. I listened.
By this point, I was confident that I could

make a knowledgeable contribution, having several years of experience under my
belt and having completed CCI director
courses for professional development;
however, I ultimately continued to resist
the idea. The fact that the Board of Directors was comprised entirely of retirees
intimidated me, particularly as I had a
young family in addition to my work responsibilities. I received a recruitment call
from my condominium’s President and
explained that I did not have the time to
commit to the Board. I assured myself this
was okay as my community had reputable
property management and maintained a
steady hand with several long-standing
directors.
Years passed and I found myself living in

a smaller condominium community from
which a pool of directors could be drawn.
One day, I saw a notice posted in an elevator expressing that there was a vacancy on
the Board and asking anyone with interest
to reach out to property management for
further information. I thought about it and
decided to send an e-mail of inquiry. I was
still skeptical and again, I hesitated. In addition to concerns about the time commitment, the vibrant nature of my close-knit
community also led me to worry about
my privacy and ability to enjoy living in
my community as a member of the Board.
Unlike other communities I had been a
part of, people were not strangers. While
I very much enjoyed this environment as a
resident, I was not sure what being a director would mean. Would I be accosted in elCONDOVOICE SPRING 2014
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Finding satisfaction with
making a contribution
and connecting
with my neighbours

condominium

owners
Taking on the role of director
encouraged me to become more
involved in many aspects of our
community and that has been a
very rewarding experience
evators? Would time with my children be
interrupted by knocks at my door? Would
I have to constantly look over my shoulder
as a result of being held to a higher standard of compliance with the Declaration,
by-laws and rules than other residents? I
again convinced myself to trust reputable
property management, along with the existing long-standing directors, and gained
comfort in the belief that my professional
experience would allow me to see early
signs of concern that would warrant my
involvement and to otherwise let it be.
One day, my family and I were preparing
to leave for a vacation when I realized that
I had yet to complete my proxy for our
Annual General Meeting, which would
take place during our absence. I opened

my package, started going through it and
realized that all 5 director positions were
up for election. This set off a red flag for
me, one which should be raised for any
condominium unit owner irrespective of
the degree of “condominium knowledge”
they have. The potential for an entire turnover of a Board could give rise to drastic
changes without any appreciation of the
status quo. When a condominium has a
history of being well run, as mine was,
an understanding of historic practices
seemed, to me at least, to be quite valuable
and likely needed. This is not to suggest
that changes are a bad thing; rather, simply
that they should be made with an appreciation of the why and how of past practices.
Adding to my concern was the fact that far
fewer candidates than positions available

were listed in the meeting package, which
did not include reference to any longstanding directors running for re-election. This was enough for me to contact
our property manager and request that
she put my name forward at the Annual
General Meeting. My thought was that if
there remained a shortage of candidates,
I would at least be able to encourage new
directors to take the time to understand
how our community had been operating
before making any drastic changes and
to apply my experience to help avoid any
obvious mistakes.
While on vacation, I checked my e-mail
and found a congratulatory message from
our property manager for me with word
that I had been elected to the Board. Draft
meeting minutes soon followed, where I
learned that a long running director was
re-elected following a nomination from
the floor and that my community ended
up with more than enough candidates running for election. My relief was soon overcome with the realization that I had taken
on a new responsibility and may have to
answer as to how a guy who did not bother
attending the AGM got elected.
I returned home and embraced my new
role in our community. In gearing up for
my first Board meeting, I exchanged emails with my fellow directors to express
my desire to understand existing practices and my enthusiasm toward working with them. I shared my belief that a
Board of Directors should work as a team
and accept that differences of opinion are
natural and need to be explored to ensure
that decisions are made to advance what
is best for the community.
Finally, the day of my first Board meeting
arrived. I entered the Board Room, signed
my CCI Director’s Code of Ethics commitment and went on to help see to my first
order of business as a condominium director…when we would switch our climate
control system from air conditioning to
heat! We were doomed. I knew that there
was no right answer; it would not be pos-
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sible to keep everyone in our community
happy in coming to a decision. This has certainly been the case with many decisions
that have followed as we have aimed to advance the interests of our condominium.
Years have passed and I am now quite
comfortable in my role as a condominium
director and officer. While I have friendly
chats in elevators and every now and then
do have concerns expressed to me, I have
found that my enjoyment of my property

has not been compromised – if anything,
it has been enhanced. I find myself feeling more connected to my community
and more proud of it than I had ever been
before. Taking on the role of director encouraged me to become more involved in
many aspects of our community and that
has been a very rewarding experience. I no
longer feel that just my unit is my home,
but rather the building as a whole.
To any condominium resident or unit

owner who happens to come across this
article, please take from it that it can
be immensely rewarding to become involved in your condominium community.
Attending events, volunteering your involvement – to the Board or otherwise
– can be very educational, engaging and
worthwhile. The concerns and hesitations
that I had in the past are nothing compared to the satisfaction that has come
with making a contribution and connecting with my neighbours. C V
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