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As CCI – Toronto Chapter’s new president,
I see myself as a humble servant of CCI,
which is to say that I have a responsibility to serve its public - the condominiums
of CCI’s Toronto Chapter. I see this not
as a responsibility merely to corporations,
but as a responsibility to the hundreds of
thousands of people that live in and buy
condominiums in our Chapter area. It is a
responsibility in a realm that is evolving at
breakneck speed; a speed that is far outpacing the needs of condominium consumers.
A note of thanks must go to my able predecessors. I would like to recognize Brian
Horlick, whose tireless efforts over his
two years as President greatly improved
the lot of our public. Next, I would like
to acknowledge the encouragement and
contagious enthusiasm of my friend and
partner, Jonathan Fine, who was one of
the three co-founding directors of CCI
in 1982 (with Elizabeth Scheir and David
Medhurst), and is also a past President
of CCI-National. In the twenty five years
that I have worked with Jonathan, he has
always been an unwavering supporter of
CCI’s efforts and enduring work.
In the years to come, focus will continue
on our efforts in providing resources for
our constituents through education, government relations/legislative improvement efforts, and our partnership with
ACMO. Our conference is a major effort
of CCI and even though we had our largest and best conference this year, I will not
rest with that. Our conference can and
will be improved by seriously considering
all of the delegate evaluations and other
possible enhancements.

Concentration on the Condo Voice, one of
my favourite projects, will continue so that
our publication will be the most respected
in its field, in terms of providing informative, journalistic and relevant content to
our public. I would like to take this opportunity to welcome Marc Bhalla, who
will be taking over the reins as the Condo
Voice editor in the next issue.
To succeed cannot be taken as a forgone conclusion and constant focus and
attention is required, which is my commitment to our public. CCI is certainly
the strongest consumer-side voice in the
condominium industry. I am proud to say
that the CCI board’s respect for our constituents has been our absolute beacon,
when considering what direction to take
for any issue. There are hard decisions to
make – some of which leave a lingering
insecurity even in ourselves, but the role
of leaders is to forge ahead and lead, not to
postpone every decision until you obtain
unanimous approval. I must say, I believe
we have done just that, and I am proud to
say that I will be leading a board where
every single constituent is a team player
(even if they don’t always agree with my
impeccable ideas). I want to thank all of
them sincerely for their dedication to our
public, the condominium consumer.

Mario Deo BA. LL.B.
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Condominium Law
Jason Rivait, BA Hons, MA, LL.B.
Aird & Berlis LLP

When is
a Condo
a Hotel?
Is it time to push for
new regulations to
address some of the
unpleasant effects
of short-term rental
accommodation?

ILLUSTRATION BY MAURICE VELLEKOOP

With accommodations in more than 34,000
cities and 190 countries, Airbnb has rapidly
become a popular alternative to conventional vacation lodging.
Founded in 2008, Airbnb is an online
service that connects hosts with spare
bedrooms or entire homes, condominium
units, apartments, houseboats, castles (yes,
you can rent a castle!) with people who are
looking for a place to stay while travelling.
It is estimated that over 17 million people
have rented Airbnb accommodations since
its inception.
As Airbnb’s popularity grows, so too have
concerns surrounding the service. Various
players, including the hotel industry, condominium corporations, governments, and
landlords are feeling the impact of Airbnb
and are pushing for new regulations to address some of its effects.

Hotel Industry
Airbnb is clearly having an impact on the
hotel industry. It is reported that at the current rate of expansion, Airbnb, will soon
surpass the InterContinental Hotels Group
and Hilton Worldwide as the world’s largest hotel chain. A recent study found that
if Airbnb continues to grow at its current
rate, budget hotels will see a 10% drop in
their profits. It is worth noting, however,
that some upscale hotel chains express little
concern over Airbnb as a source of competition, on the basis that its accommodations
fulfil a niche market, constrained by the
number of people who are looking for an
Airbnb experience.
Much of the criticism launched at Airbnb
by the hotel industry centres around the
fact that, for the most part, Airbnb accommodations are not required to comply with
the same licencing and regulatory require-

ments as hotels. Furthermore, many cities
require hotels to pay a hotel occupancy tax.
Airbnb has been criticized for flouting this
tax – leaving it up to individual hosts to pay
(or not pay) the required sum. Recently,
however, Airbnb has announced its plans, in
some cities, including New York, Portland,
and San Francisco, to collect and remit the
hotel tax directly from guests.
Condominium Corporations
Many condominium owners and boards of
directors have expressed concerns over the
constant arrival and departure of strangers
who feel no obligation to be good houseguests, and worry that their buildings will
begin to serve as pseudo hotels. There is a
general feeling that Airbnb detracts from
a sense of neighbourliness and community
that many people desire.
Airbnb raises unique concerns with respect
CONDOVOICE WINTER 2014
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to condominiums. While some condominium declarations prohibit short-terms stays,
most declarations do not. In fact, some declarations contain provisions, such as the one
below, which prevent corporations from imposing minimum lease terms:
There is no minimum term for the lease of a Unit
nor shall the Board impose a minimum term.
For those corporations that have a declaration that is silent on this issue, rules can be
created to impose minimum lease terms or
to prohibit short-term stays. Corporations
should also review the applicable zoning bylaws, as these may help determine whether
short-term stays are permissible in residential units.
If a rule or declaration provision prohibits
short-term stays, the challenge is often effective enforcement of the provision. Concierge and security staff should become
familiar with the provisions of the condominium’s declaration and rules regarding
the leasing of units, as these individuals are
often the eyes and ears of a condominium
corporation. The declaration or rule provisions relating to the leasing of units (whether it is a prohibition on short-terms stays or a
requirement that all leases be a minimum 6
or 12 month term) should be posted in common areas and residents should be encouraged to contact management if they think a
unit is being leased improperly. Sometimes
the staff and residents of the condominium
simply do not know that short-term stays
are prohibited.
Landlords
Airbnb has also created problems for landlords. Under the Residential Tenancies Act
in Ontario, a landlord must consent before
a tenant may sublet a rental unit to another

person. Other provinces’ residential tenancies laws contain similar provisions. This
means that a tenant who vacates the rental
unit while renting out a room (or condominium unit) would likely be in breach of
the tenancy agreement.
Governments
Governments are finding Airbnb problematic on a number of fronts. At the local level,
it is argued that Airbnb is destructive to the
long-term rental market. Residential property owners can often make a larger profit
through Airbnb than through a traditional
landlord-tenant arrangement. This means
that less accommodation is on the market
for long-term renters. Through this same
process, Airbnb is accused of aggravating
the already low vacancy rates in some cities.
Around the world, various attempts to regulate Airbnb have been put into place. The
primary method of regulation are laws that
prohibit short-term rentals.
Quebec, for example, currently has a law
prohibiting people from renting out their
apartment for less than 31 days unless they
have obtained a permit at a cost of $250.
Renters must also be covered by civil liability insurance totalling at least $2 million
per claim, and must pay a host tax (between
$2 and $3 a night) to Revenue Quebec.
Berlin has similarly established a new housing law that bans the regular short-term
letting of rooms without permission from
city authorities.
In San Francisco, it is currently illegal to
rent out any residential property for less
than 30 days. In New York State, it is currently illegal for a person to rent out a room
for fewer than 30 days without a hotel licence unless a permanent resident is in the

apartment throughout the rental period.
Some cities have opted for regulations that
are more supportive of short-term rentals. Amsterdam, for example, has passed a
law that permits residents to rent out their
homes for up to two months each year to up
to four people at a time. Under this law, the
owner will be required to pay the relevant
taxes, including a tourist tax. A bill also
passed earlier this year in France to permit
the short-term rental of primary residences.
Considering there is much discussion about
the creation of a new Condominium Act in
Ontario, it will be interesting to see if the
legislature turns its mind to this issue.
Enforcement
Of course, enforcement is crucial to the effectiveness of these laws.
Last year, the Quebec government ticketed
two homeowners, who could be liable to pay
fines between $750 and $2,250 for each day
they rented out their home. This summer
in Barcelona, Airbnb was fined $30,000 for
breaching local tourism laws.
Paris has assembled a 20 person team to

make unannounced visits to apartments
that are suspected of being unlawfully
rented. This team made 400 inspections last
year. In 2013, five landlords were each fined
$25,000. This past May, a court in France
found a man who sublet a room in his Paris
flat through Airbnb guilty of breaking his
lease. He was ordered to pay $2,842 in damages to his landlord. This is the first judgment involving Airbnb in France.
Airbnb was recently involved in legal proceedings with New York State. The parties settled and Airbnb was required to
disclose anonymous information of 16,000
Airbnb hosts in New York City. Airbnb
has also agreed to reveal the identities of
124 hosts who the state suspects of illegal
renting activity.
For condominium corporations in Ontario,
this issue would be treated similar to other
enforcement issues relating to a breach of a
condominium corporation’s declaration or
rules. In some instances, the mediation/arbitration mechanism would be appropriate,
and in other instances, corporations could
consider bringing a court application. The
appropriate mechanism will depend on the

facts of each rental, including whether the
owner is residing in the unit when it is being leased, and the wording of the condominium’s governing documents.
Conclusion
Airbnb was recently valued at $10
billion and there are no signs of its
popularity diminishing any time soon.
Condominium owners are also seeing
increased profits when renting their units
for short-term stays versus traditional
rental arrangements. Given the currently
booming condominium market and the
ongoing role of foreign investment, this
issue will likely remain a hot topic for the
condominium industry. Airbnb’s arrival
has forced conversations about rental
affordability, housing availability and
community building that seldom receive
such sustained attention. For many communities, finding the right tools to regulate Airbnb will be an ongoing process.
Needless to say, it will be interesting to
see how this all plays out, especially in the
condominium community. C V
Special thanks to Laura Dean who assisted
with the drafting of this article.
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1
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management

2

3

Look closely at all costs
and ensure that all charges
have been included.
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and collections directly with
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have to administer these.

Maintaining your meter
system comes with strict
obligations – and costs.
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End-to-end service that
goes beyond installation

SEE WHY TORONTO HYDRO IS THE BEST CHOICE FOR THE JOB:
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®
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Service Contracts
By: Mark Render,
BH Elevator Consultants Inc.

What’s in
Your Elevator
Service
Contract?
What you don’t know could
cost you a bundle
Knowing the different types of elevator
contract options can greatly increase your
chances of saving money and finding a
maintenance agreement that meets your
building’s requirements with full compliance to the applicable codes.

ILLUSTRATION BY CLAYTON HANMER

There are two basic types of elevator
maintenance contracts, limited contracts
(oil and grease) and full service contracts.
Do you know which one you have and what
you need to look out for?
What is a Full Maintenance Contract?
A full maintenance contract is written to
allow an elevator service contractor to
take full responsibility for elevator equipment identified in the maintenance agreement. This contract acts like an insurance
policy and allows the Board/Manager to
budget total yearly costs and eliminate
concerns relating to elevator liability and
exposure to claims in the event of accidents or injuries. Liability is limited because the maintenance company assumes

all responsibilities and determines the
amount of service visits required to ensure safe reliable operation. All parts and
labour should be included when pertaining to normal wear and tear.
What is an Oil and Grease (OG)
Contract?
Oil and Grease (OG) contracts are still
being utilized, however, customer satisfaction with this type of agreement is
usually very low. OG contracts include
lubrication of moving parts and minor
adjustment on a regularly scheduled basis. When additional services are needed,
reports of a potential problem are submitted to the Property Manager who
will then have to schedule and arrange
payment for such service. The cost for
the OG contract is relatively low, but
when you include repairs, the entire
yearly cost is usually much higher and
certainly more complicated to budget.
With the advent of adherence to all relevant and applicable codes, this would be

a choice that would not serve you well.
What should you be looking for when
reviewing all that jargon?
With all those pages of words that may have
little meaning to you, all maintenance contracts will share common sections which
ultimately deserve your attention:
• Included Equipment
• Exclusions
• Pro-rations
The “Included Equipment” Section outlines all components covered under the
agreement and should ultimately be the
largest paragraph in the contract.
The “Exclusion” section indicates what the
Owner(s) is/are obligated to repair or replace
if necessary. With a full service contract,
this would typically refer to fire, vandalism,
water damage, or any other act beyond the
scope of the service provider. When related
to parts becoming obsolete, make sure you
CONDOVOICE WINTER 2014
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are very clear on how this could affect you
should this become apparent.
The “Pro-rations” section describes the
Owner’s responsibilities based on a predetermination that a respective part should
be replaced prior to the commencement of
such contract. An example of pro-ration
would be:
A new Contractor enters into a contract
with your building and the hoisting cables
are showing severe signs of rouging due
to corrosion. Clear evidence indicates that

the ropes will be required to be replaced in
the near future. Prior to commencement of
the contract, the Contractor may stipulate
a replacement cost for the respective component which shall be considered an extra when required. Upon the installation
and payment for such equipment, it will
then become included under the existing
contractual agreement and shall be at the
cost of the Contractor should repairs or
replacement become apparent.
Before you sign any agreement, these simple questions can save you down the road:

Managers/Boards should understand the
circumstances under which they will be
invoiced for costs in addition to the contract price. Before you accept any maintenance agreement, your service company
should answer the following questions:
• When does overtime apply under the
contract?
• What are the differences between overtime trouble calls and overtime repairs
as they relate to the contract?
• Is travel time a consideration because
of location or union agreement?
ArmAnd ConAnt
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deborAh howden

deborah.howden@shibleyrighton.com

JOHN DE VELLIS

john.devellis@shibleyrighton.com

CONDO GROUP

providing all condominium
legal services

JOEL WATSON

joel.watson@shibleyrighton.com
GAYNOR ROGER

gaynor.roger@shibleyrighton.com

heAther PAterson

www.shibleyrighton.com
Toronto Office: 250 University Ave., #700, Toronto, ON M5H 3E5
Main: 416.214.5200 Toll Free: 877.214.5200 Fax: 416.214.5400
Shibley_thirdHORZ_CCI-T_color.indd 1

10

CV

CONDOVOICE WINTER 2014

heather.paterson@shibleyrighton.com

JOEL BERKOVITZ

joel.berkovitz@shibleyrighton.com

(Practice Leader)

416.214.5207

416.214.5279
416.214.5232
416.214.5238
416.214.5203
416.214.5208
416.214.5264

Windsor Office: 2510 Ouellette Ave., #301, Windsor, ON N8X 1L4
Main: 519.969.9844 Toll Free: 1.866.422.7988 Fax: 519.969.8045
2013-04-07 6:16 PM

• If maintenance is missed or incomplete
are you entitled to a refund for that
month?
• Do trouble calls count as a regular
monthly service call?
• What is the response time for a trapped
passenger?
• What is the availability of spare parts?
Important facts on maintenance
term duration and automatic
renewal clauses
Elevator companies bill in advance, at
the beginning of each month. Full Maintenance Contracts are also similar to
insurance policies protecting you from
unexpected major repair bills. Owners
will also be required to pay in advance
at the beginning of each month. Some
maintenance providers are even going
as far as requiring payment for 90 days
in advance via electronic funds transfer.
The standard elevator contract usually
covers a 5-year term with a termination
clause requiring 90-days prior written
notice. These terms can be modified by
reducing the length of the contract and
eliminating automatic renewal clauses.
Typically shorter-term contracts will

provide the building owner with the ease
of re-biding or switching maintenance
contractors. The trade-off is that the
cost of a shorter-term contract will most
likely be at a higher rate; bottom line,
don’t allow yourself to get caught in an
automatic renewal. If it is a must that the
contract term rolls over automatically,
then subsequent to the beginning of the
contract, protect yourself by issuing a
cancellation notice for the date of the
contract expiration.
Keys to pricing including Annual
Price Adjustment
Material costs and labor costs are subdivided in most contracts. Pricing under
full maintenance contracts is normally
divided into a percentage for materials
and labor. Each elevator company has a
different way of calculating the percentage of labor and percentage of materials.
Every elevator company also has a different procedure for annual price adjustment. Owners need to be aware that a
price adjustment will occur every year.
One problem with the annual price adjustment occurs when cumulative increases are applied over many years. This

yearly price adjustment may increase the
contract price to a level that exceeds
the price the current contractor would
charge if the maintenance contract were
put out to re-bid.
Tips that can save you money:
• Long term contract discounts
• Low occupancy discounts
• Multi-building discounts
• National-accounts discount
• Annual Price adjustment
• Control of non- emergency calls in OT
• Blend and extend
• Control misuse or vandalism
The above information is general information and is not intended to be all inclusive for all Building owners and Management companies. Every project has its
own unique requirements and this should
be reflected in the contractual language
to best serve the building requirements.
Reputable elevator companies will encourage all building owners and management companies to seek professional
elevator consulting and or legal counsel
prior to signing any maintenance contract
or equipment upgrades. C V
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PHOTOGRPHY BY RON JOCSAK

FROM LEFT TO RIGHT:
Marc Bhalla, President
Michael Sentenai, District Manager,
DEL Property Management
Darya Molodyko, Property Manager
Sahar Moshksaran, Secretary
Frank Seevaratnam, Director
Armin Azarnia, Treasurer
Ming Wang, Director
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Condo of the Year Quarter Finalist
By James M. Russell

The Marquis is a sixteen-floor tower masterfully
designed and skillfully executed. Asked why he
moved to The Marquis from his previous home just
blocks away, Board Director Ming Wong said with a
smile, as he looked out onto the The Marquis’
well-planned and flourishing grounds, “The quality
of this building is much, much better.”

HE Marquis threw
a party, invited everyone…”
... and although it was a ‘royal’ celebration - the
party room which was packed with former property managers, current and past residents, and
former staff - the only royalty in attendance was
the building itself. However, what The Marquis’
recent 10th Anniversary Party lacked in regal
presence was more than offset by the good spirits,
fellowship, laughter, and the relaxing company of
old friends and acquaintances.
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The Marquis is a sixteen-floor tower masterfully designed and skillfully executed.
Asked why he moved to The Marquis from
his previous home just blocks away, Board
Director Ming Wong said with a smile,
as he looked out onto the The Marquis’
well-planned and flourishing grounds,
“The quality of this building is much,
much better.”

quality and
location are always high on any resident’s
wish list, it’s the active, engaged, and
friendly residents that elevate the quality
of life at The Marquis above every other
condominium community in the GTA.
LTH O U G H

Sitting just east of the Willowdale intersection of Yonge and McKee, The Marquis is mere steps from Mitchell Field
Community Centre, North York Central
Library, a bevy of excellent restaurants,
and North York Centre subway station.
The Marquis’ 120 suites range from 2 to
3+ bedrooms and occupy 1100 to 1500
sq. ft. The condominium complex, which
opened in May 2004, was built by Tridel
on the land once occupied by the historic
Joshua Cummer House.
CONDOVOICE WINTER 2014
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The Residents
Although quality and location are always
high on any resident’s wish list, it’s the active, engaged, and friendly residents that
elevate the quality of life at The Marquis
above every other condominium community in the GTA.
“We have some kind of social event every
day,” says Ming. And indeed, a quick scan
of The Marquis’ events calendar reveals
daily tai chi classes, weekly line dancing,
bridge and chess clubs, an active gardening committee, and a monthly coffee social
that Board Director, Frank Seevaratnam
adds, “always opens with the singing of O
Canada. We’re a mini Canada at The Marquis, so often the coffee club attendees are
dressed in their traditional garb.”
As you would expect in any building where
its residents have developed a strong sense
16
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of community, The Marquis’ social events
are always well attended. “In fact, this
year’s Halloween Party had the best turnout ever,” says Marc Bhalla, President of
the Board. Goodies for the spooky event,
attended by parents and their kids, were
supplied in part by the Board and in part
through residents’ donations.
“The flurry of social activities and events
that bring people together also serve to
unite our community to champion important causes,” says Marc and no cause
is more important than the well-being of
their neighbours. So, unlike more formal
‘Care Committees’ that exist in other GTA
condominiums, the residents of The Marquis have put in place a relaxed self-support
system that springs to life whenever a resident needs transportation, groceries, prescriptions, or simply a caring ear. “Nobody
is a stranger in this building,” says Frank.

The Board
The Marquis’ Board is made up of Marc
Bhalla, President; Sahar Moshksaran,
Secretary; Armin Azarnia, Treasurer; and
Directors Frank Seevaratnam and Ming
Wang. “We have a very close-knit community at The Marquis,” says Marc. “And
an exceptionally low turnover rate,” adds
Frank. The Board attributes both assets in
part to The Marquis’ unit sizes - the smallest being two bedrooms. “We have longer
term residencies than many other condominiums in the area,” says Marc, “And a
closeness that makes for a unique, dynamic
and enjoyable community atmosphere.”
Recounting his arrival at The Marquis,
Marc says, “I moved here seven years
ago from Bayview and Sheppard mainly
because of The Marquis’ great location
but once I settled in I immediately realized that The Marquis was also a great

community”. Marc’s freshman term as
President was also his first experience on
a condominium board but whatever nervousness he had, if any, about his ability
to lead would have evaporated at last August’s AGM when the residents re-elected
him to a second, three-year term.

S a Board, we don’t expect
to agree with one another on everything,”
says Marc, “In fact, we appreciate the
importance of considering different views as
we make decisions. We share the same goal
of doing what is best for our community.

“As a Board, we don’t expect to agree with
one another on everything,” says Marc,
“In fact, we appreciate the importance of
considering different views as we make
decisions. We share the same goal of doing what is best for our community. This
understanding allows each of us to know
that differences of opinion are nothing
personal and are, in fact, expected. We
talk through them, make the decision that
we consider to be best for our entire community and move forward.”
In addition to presiding over the Board,
CONDOVOICE WINTER 2014
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much for the same reasons, but it is what
Frank and his wife Pushpa did once they
began living in The Marquis that was
quite exceptional.

PHOTOGRAPHY: GETSTOCK.COM

N 2005 Frank Seevaratnam and Pushpa
did what would have been unthinkable for all
but a few of us. He and his wife mortgaged
their Marquis condo and Frank flew to his
native Sri Lanka where he donated the entire
amount of his re-mortgage.
Marc also serves as editor of The Marquis, their three-page, quarterly newsletter, which, once Marc has created a final
draft, is sent to all the Board members for
approval. “We want to make sure that the
newsletter represents the Board’s united
voice,” says Marc.

Sahar had been living with her parents
before she came to the building ten years
ago. “I moved to The Marquis, mainly because of the great facilities in this neighbourhood and easy access to the subway,”
she says. Board Director Frank Seevaratnam and his wife moved to The Marquis

You see in 2005 Frank Seevaratnam and
Pushpa did what would have been unthinkable for all but a few of us. He and his
wife mortgaged their Marquis condo and
Frank flew to his native Sri Lanka where
he donated the entire amount of his remortgage, some $150,000, to the building of a much-needed community centre
in Komari, a village with a population of
approximately 10,000 and perched on the
west coast of the country.
Frank, a retired engineer admits, “I never
wanted to come back to Sri Lanka in my
dreams, never.” But that all changed one
evening when he and his wife turned on
the TV and began watching the news,
“When we saw it (the devastation caused
by the December 26th tsunami) something moved us, and my wife suggested
that we do something,” recounts Frank
who, in addition to mortgaging his condominium, “dipped into his pension income
CONDOVOICE WINTER 2014
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to pay his own way to Sri Lanka. Enduring
visa obstacles and overcoming local resistance,” Frank says in an article written by
the Toronto Star’s Martin Regg Cohn. The
community centre was successfully completed and still operates today, serving as a
vocational training centre as well as offering childcare and housing. In an interview
with CTV News, Frank said, “It’s good to
give back to society, to help people.”
Challenges
Drawing on their individual and collective
strengths the Board has tackled several
issues that impact far beyond the walls of
The Marquis.
“We have twice made submissions to the
Government of Ontario in respect of the
Condominium Act review,” says Marc
“and have been heavily involved in a school
designation issue.”
The school he is referring to is McKee
Public School, which despite being built
the same time as The Marquis and located
just a block east was zoned in such a way
that prevents the kids living at The Mar-

HEY are a great board to work
with. Very functional. Plus, my job has
been made easier because the residents
build spirit by bringing people together”.
quis from attending. Instead, The Marquis’
children are bused to a distant school. “The
Board, Management and the residents have
been very vocal about this discrimination
and we were able to have a CTV News crew
interview one of our residents. This drew
the attention of several local politicians
who have attended at our community to
help address the concern,” says Marc.
Over the past few years, The Marquis
Board has championed to completion sever-

al energy conservation projects, including:
• Motion detectors to control the garage
lighting
• New booster pumps to improve water
flow and electricity usage
• A new CO monitor system in the garage to allow air circulation fans to
work on an ‘as needed’ basis.
• Installation of variable speed air unit
drives
• A new water temperature system that

MA P L E R I D G E
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lowers the water temperature during at
off-peak times
Frank adds, “Hydro is individually metered which encourages residents to conserve energy.”
Under the Board’s leadership, The Marquis began a comprehensive green waste
program about a year ago after holding
meetings with residents to explain the importance and mechanics of the program.
The Board’s future projects include:
• Replacing the sauna tiles
• Recreation room renovation
• Upgrading the interlocking brickwork
in the front entrance driveway
Management
“They are a great Board to work with. Very
functional,” says Condominium Manager
Darya Molodyko, who has been on the job
since January. “Plus,” she adds, “my job has
been made easier because the residents
build spirit by bringing people together.”
Darya, who works for Del Property Man-

ND so I left The Marquis feeling a
little bit envious of the residents for what can
be a better place to live than a community
where everyone treats each other ‘royally’.
agement, also has a staff of four security
guards and two cleaners - all of whom
work for contractors.
“Darya and her people do a great job,”
says Marc, an opinion shared by the other
Board members.
Friends
Having completed my interview with the
Board I was nearly halfway through the
lobby when I turned, noticed several resi-

dents approach Marc and Frank, then strike
up a conversation that was punctuated with
collective laughter. It was then I remember a statement that Frank had made, quite
matter-of-factly, early in our interview…
“We’re all friends here.”
And so I left The Marquis feeling a little bit
envious of the residents for what can be a
better place to live than a community where
everyone treats each other ‘royally’. C V
CONDOVOICE WINTER 2014

CV

23

The Condo Industry
Audrey Loeb, B.A., LL.B., LL.M., L.S.M.
Miller Thomson LLP

A SPECIAL REPORT: PART TWO

BOOM!
THE CONDOMINIUM

HOW CONDOMINIUMS ARE MARKETED AND SOLD
In the first part of this article, published in the fall
issue, some of the policy and legislative factors were
highlighted that have contributed to the current state
of condominium development and condominium living

In this second part, a focus will be provided on the shortcomings associated with
the marketing and sale of condominiums
in Ontario. Highlights of recent examples
of conduct by some developers that underline some of the shortcomings of Ontario’s
disclosure based approach to condominium development will also be provided.
In Ontario, there is no standard agreement of purchase and sale. Each developer
can do what it chooses in the contract and
each agreement is different. Most agreements are usually a minimum of 18 pages,
with various schedules, appendices, and
24
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plans attached, although there is usually
a provision in the agreement that essentially makes any drawings, plans and/or
measurements completely meaningless.
Usually the agreement will also contain
limitations on the developer’s liability
and empower the developer to make any
changes to the design, finishes, layout, etc.
of the units and/or the building as it wants
and whenever it wants. The only recourse
available to the purchaser is to rescind the
agreement of purchase and sale and the
return of his or her deposit. Developers
should be held to account financially for
these changes.

A client of ours bought a unit in a new development two years ago. The unit was
to have two balconies, a laundry in the
hallway and a couple of other features as
shown on the plan. When our client went
for his colour selection, he noticed the developer’s representative was holding a plan
of his unit which did not resemble the one
he received at the time of purchase. On
this new plan, one of the balconies was
eliminated, the laundry was now located
in the washroom and the washroom was
completely reconfigured. Our client noticed these changes. No one disclosed the
changes to him. Our client was finally able

The sale of condominiums is based on the

“disclosure” system as the means of telling purchasers what they are “getting”
when they buy. Developers are expected
to provide adequate disclosure to permit
prospective purchasers to make informed
decisions. There is, however, no oversight
to ensure accuracy or fairness in what is
being disclosed. The old legal adage of
“buyer beware” has been taken to new
standards for condominium consumers.
Ontario’s legislation contains no obligation that developers disclose in good faith.
The legislation also fails to prohibit the
sale or lease of suites or equipment by the
developer to condominiums and it does

not prohibit the developer from entering
into contracts, on behalf of the condominium, that will benefit the developer or a
third party company at the expense of the
condominium owners.
Disclosure works when things are simple.
As was described in part one of this article; condominium development is now
more complex than ever. The disclosure
documents have by necessity grown more
voluminous as the complexity grows.
The purchasers cannot read this “stuff ”
and neither will most lawyers. Without a
full understanding of how condominiums
CONDOVOICE WINTER 2014
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to obtain the amended plan and came to
us. The developer has offered him rescission. Why should his only recourse be termination of the agreement? Why should
the developer not be held accountable for
these changes without the need for a lawsuit? Once developers enter into agreements of purchase and sale they should be
obliged to notify purchasers of changes
and be responsible if the changes are significant. Purchasers should not have to
walk from their deals because developers
can sell their units for more money.

1151 Denison Street, Unit 15
L3RUnit
3Y415
1151 Denison Street,
L3R 3Y4
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There are two kinds of agreements entered into by developers which will bind
condominium corporations. The first type
is shared facility agreements between 2 or
more condominiums and/or a condominium and other components of the overall
project. Such agreements are typically not
for profit and create reciprocal benefits and
obligations for all parties. The Condominium Act, 1998, however, does not require
that the developer allocate costs fairly or
provide for the renegotiation of costs. The
only obligation, once again, is disclosure. In
fact, the Act does not even require that an
agreement be entered into by a developer
and a condominium corporation where facilities and services are being shared. These
types of agreements can only be set aside by
court application within one year after the

Developers are expected to provide
adequate disclosure to permit
prospective purchasers to make
informed decisions. There is, however,
no oversight to ensure accuracy or
fairness in what is being disclosed.
election of the turnover board if a) terms
are unconscionable and b) there was no disclosure. So, if disclosed and unconscionable,
the condominium corporation cannot terminate the agreement. Plus the first year
board may, in exceptional circumstances,
through the sale of units to investors and/
or unsold units, leave control of the board in
the hands of the developer and completely
negate the possibility of terminating such
an agreement.
The second type of agreement entered
into by developers which will bind the
condominium corporation are contracts
with third party entities like management
agreements, landscaping contracts, purchases and leases of units and equipment
etc. These are for-profit agreements. The
Act provides that such agreements can be
terminated within one year of the election
of the turnover board. The Ontario Court

BOOM!

operate no lawyer, and certainly no purchaser, could really understand the complexities of the inter relationships between
the various parties. Even if a purchaser
was to review all of the disclosure documents on a line by line basis, the reality
is that such review will likely be of little
practical benefit, as it is difficult to accurately predict how all the components will
work until everything has been developed
and the condominium is fully operational.
Although the operation and costs associated with the various components are unknown and extremely difficult to predict,
in Ontario developers are only obligated
to make good any budget shortfall for the
first year after registration.

of Appeal has, however, essentially eroded
the purpose of section 112 of the Act, which
was intended to allow condominiums to
end “sweetheart” contacts, by finding that
if an obligation to enter into the contract
was included as an obligation of the Corporation in the declaration, the condominium
could not terminate the agreement, notwithstanding the explicit provision in the
Act. The courts have clearly adopted the
view that disclosure trumps fairness and
consumer protection.
An increasing number of developers have
adopted the practice of entering into forprofit contracts with themselves or third
parties on behalf of the condominiums.
Occasionally the need for such contracts
is justifiable and there are examples of
developers who prepare fair and commercially balanced documents and agreements. Some however do not. When they
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do not, they benefit themselves or a third
party at the expense of the condominium
owners. We have seen many agreements
entered into by developers, on behalf of the
condominiums, which we believe are not
commercially reasonable and truly unfair,
including some that last for up to 50 years
with a value, over their lifetime, in excess
of $10 million – which will ultimately be
paid by current and future owners. Surely
this is something likely to be addressed in
the new Act. Ultimately, however, any legislation will require proper adoption and
application by the courts. Otherwise, as
we have seen with so called “sweetheart”
contracts, it will all be for not.
Ontario’s non-regulatory disclosure approach, when coupled with the amazingly
complex condominium projects that we
are seeing, has made it extremely difficult
for boards and managers to determine
what their responsibilities are. When they
do finally understand the agreements and
their financial obligations with respect
thereto, the boards and the owners end up
angry and frustrated because there was
never a fair negotiation. The agreements
are prepared by the developers, who are
subsequently released from all obligations
under the agreements, and the agreements
are ultimately binding on condominium
owners. As a result, we have inadequate
legislative provisions, no oversight, and
a judiciary that is committed to the principle of “buyer beware”, notwithstanding
the vagueness of any disclosure and/or the
commercial unfairness often found in such
for-profit contracts. The combination has
left consumers poorly served.

chasers do not take them to experienced
lawyers. Purchasers of homes buy on emotion. They see a wonderful model suite and
they believe that is what they are going to
get when they complete the transaction.
Not only are the agreements of purchase
and sale not standardized in any way, neither are the condominium documents.
Each condominium has its own declaration, by-laws and rules and each developer
has the right to prepare them as it chooses,
subject to the broad legislative authority
to prepare documents dealing with certain
matters. Some lawyers draft very good
condominium documents. Some do not.
Rarely does anyone check to see if these
condominium documents are consistent
or fair and there is no requirement that
they be either, as neither the municipal authorities nor the provincial government
adequately regulate condominium documents. Each level of government assumes
it is the responsibility of the other.
The following are some recent examples relating to developers who do
not subscribe to the fair agreement
approach:

1

A condominium corporation built on contaminated soil. There is an agreement in
place as part of the condominium approval
which requires ongoing monitoring and
quarterly reporting to the Ministry of
the Environment. The developer failed
to monitor and/or report during interim
occupancy and when the corporation was
first registered and under the control of the
developer board. Following turnover, management and the homeowner board did not
know about the agreement. When it was
discovered they did not know what should
have been done, what the corporation’s obligations are, and how to report to the Ministry in light of the past non-compliance an
environmental lawyer had to work with the
corporation’s consultant to build a plan to
carry out the monitoring and reporting, as
well as stick-handle the delicate negotiations with the Ministry to ensure that the
condominium did not receive fines or penalties for the developer’s actions. Efforts are
ongoing to pursue recovery of the substantial costs incurred by the condominium in
correcting the developer’s omissions.

It could make the average person’s blood
boil every time a judgement is read from
the Ontario courts when a purchaser or a
condominium corporation seeks recourse
against a developer and the judge states
that the purchaser received the disclosure
documents and could have chosen not to
purchase. It is impossible for a purchaser
to read these documents. Well, the judge
says, they could go to a lawyer. Condo lawyers who spend their days dealing with
these agreements of purchase and sale
and disclosure documents, will confirm
that the time involved in reading them and
explaining them to the client so far outweighs the fees that any client is prepared
to pay, thus you can understand why purCONDOVOICE WINTER 2014
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2

A condominium developer retained ownership of the retail space, which did not form
part of the condominium, and granted
itself an easement over the condominium
corporation’s lands. There is no statutory obligation to have an agreement in
place between two or more components
in a project and in these circumstances,
no agreement was put in place to share
costs. The retail owner therefore has no
obligation to make contributions to the
maintenance and repair of the driveway
over which its trucks are driving daily to
make deliveries to the retail space it owns.

3

Another developer has a habit of retaining
the ownership of the ground floor retail
spaces below the condominium buildings
it develops. The ground floor is not part
of the condominium. The developer enters
into shared facilities agreements with the
condominium corporations, which typically provides that retail will pay $10,000/

30

CV

CONDOVOICE WINTER 2014

year + CPI. There is no ability to consider
any variation or escalation in the agreement and only those items specified as
being subject to arbitration can be considered. In one case, 2 years after registration of the condominium corporation, the
retail owner rented the space to a rather
successful coffee shop. The cost of water
and garbage has skyrocketed and the condominium corporation is “stuck” with the
$10,000 per year +CPI payments.

4

There are also examples where community centres have been mandated by the city
to be part of the condominium complex.
The developer in the development agreement with the municipality committed to
paying all the operating costs for the lifetime of the community centre. The developer was not required to pay any monies as
security for its obligations. The developer
is a shell company and after assigning the
agreement to the condominium corporation refused to make any payments. It is
unlikely any monies will be recovered for
these expenses from the developer and

the condominium owners will likely be
responsible to guarantee these payments.

5

A mixed used development is comprised
of a condominium corporation and luxury
hotel. The management agreement is with
an affiliate of the hotel owners and is for
a term of 25 years. The agreement also
provides that if the agreement is terminated, the hotel owner may terminate the
license agreement relating to the naming
and trademark rights associated with the
condominium development, which is likely to negatively impact the value of condominium units. The hotels and the condominiums are really intertwined and the
decision making, including preparation of
the condominium’s budget and allocation
of costs between the parties is set by hotel
management. As a result, an unbalanced
financial burden may well be allocated to
the condominium corporation and most of
the services are focused on the operation
of the hotel. The cost structure between
the two entities is typically weighted to
benefit the hotel’s bottom line, with the

unit owners ultimately paying disproportionate costs for the services received.
Some owners have encountered difficulties securing lending, as lenders are concerned about the viability of the setup.

6

Inadequate disclosure is not isolated to
residential condominiums. A well-known
commercial condominium developer in
Markham has repeatedly found ways to
take advantage of the provisions of the Act
to create extremely profitable commercial
parking lots, all at the expense of the small
businesses that often occupy the commercial condominium units appurtenant to
the parking area. The commercial parking
spaces can be created in one of two ways.
All the parking spaces may be contained
within a separate legal entity or they may
be units in the condominium corporation. If
the commercial parking is contained within
a separate legal entity, there may be a cost
sharing agreement, which in many cases
will typically benefit the parking lot owner
who only has to pay an allocated cost under
the shared facilities agreement, which rarely represents the true cost of maintenance
and repair for those parking spaces.

100+commercial and retail units and over
300 parking units. When the building was
being constructed and the initial sales occurred, the developer retained ownership
of all the parking units. The developer, entered into a 10 year lease agreement with
the condominium corporation, as owner
of all the parking units to rent them all to
the condominium and the developer board
signed the agreement on behalf of the condominium corporation. The units only use

half of the parking spaces. A by-law containing the lease was registered on title and
it showed the details of the agreement and
the escalating rental costs for these parking
units. This lease has been renewed twice
since then and recently came up for a further renewal. Until last year, the board of
directors had at least two of the principals
of the developer as board members. They
retained ownership of a sufficient number
of units to elect them as members of the

If the parking spaces are units in the condominium corporation then the percentage
of common expenses allocated to the commercial parking units in the same manner
as residential parking units. Usually the
percentages for parking units is very small
compared to the commercial unit common
expenses. The garage costs are weighted
into the commercial unit common expenses
not the parking unit common expenses. So
the common expenses for the parking units
do not reflect the true costs of maintaining
and repairing underground parking and, so
again, the commercial unit owners are benefiting the owner of the parking units, who
uses these parking units for the commercial
parking lot, without having to contribute
the true share of the costs for its business
operation. Regardless of how it is done, the
real cost of the maintenance and repair of
the garage slabs is typically borne by the
condominium corporation not the commercial owner.
Then, there is the case of a ten year old commercial condominium, which consists of
CONDOVOICE WINTER 2014
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board of directors. In 2013 this changed.
In 2013, the corporation was paying close
to a $1million per year in parking rental
fees to the developer. The parking unit
rental fee according to the lease would
now be close to $300 a month per unit. An
independent appraisal determined that the
actual rental value is $25 a month per unit.
At its highest point, the parking rental fee
paid to the developer was 42% of the condominium corporation’s annual budget.
The lease for the parking units has now
been terminated and the corporation is now
looking at its legal remedies against the de-

veloper and the developer’s board members
who also remained on the condominium
board after turnover. Notwithstanding the
success in this case, it is important to note
that this property is apparently only one of
several where this developer has entered
into commercially unreasonable parking
lease agreements to the detriment of primarily small business owners.

oper included a provision that the vacant
units did not have to pay common expense
fees until the dwellings were constructed
and the units were occupied. Although the
Condominium Act, 1998 says all units will
pay their proportionate share of common
expenses and there is no excuse for nonpayment, the court held that the provision
in the declaration was valid.

7

The wording from that Vacant Land Condominium Corporation’s declaration has
now been carried over to the standard
condominium format and at least a couple
of developers have included provisions in
their declarations, which excuse the developer owned units from paying common
expense fees until the developer transfers
title of its unsold units to a third party.
This creates a whole set of problems, including accountability for the first year
budget, purchasers not knowing the true
cost of living in the condominium and the
“expected” contributions. If there is a slow
down in the market or the developer decides to rent units, are the remaining unit
owners expected to carry the costs and/or
sue the developer and try to re-apply the
very clear provision in the Act.

A declaration between a Vacant Land
Condominium Corporation and its devel-

8

Recently a by-law prepared by a developer and disclosed to the purchasers was
challenged by the condominium corporation once the home owner board was
in place. The developer entered into an
agreement approved by by-law, which
prohibited the condominium corporation
from suing the developer for anything
other then what is covered under the
Tarion warranty for new construction.
The by-law was included in the disclosure materials given to new purchases
and similar provisions were incorporated into the declaration and purchase
agreements. The corporation challenged
the validity of the by-law and was unsuccessful at trial. The decision was appealed without success. The end result
is that the corporation has no rights to
sue the developer with respect to matters
that are outside the scope of the warranty
program. An agreement of this nature
approved by by-law benefits only the developer and should be prohibited by legislation as should any agreement where
32
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the only beneficiary is the developer or a
third party company and the unit owners
have not had the right to negotiate that
agreement.

provided will be commercially reasonable
and equitable for all parties, especially the
condominium corporation.

In closing, the proposed new Act is likely to
The above are only a few recent examples contain provisions to address some of the
(all within the last year) that have been issues highlighted in this article, including:
encountered which, in the view of many, • a booklet to accompany the disclosure
package and intended to explain condoconfirms that disclosure alone is not adminiums and what the buyer is getting,
equate. The anger and frustration of the
although this is likely to be viewed as
unit owners in each of the above instances
yet another document for reading and
makes it easy to see why some purchasers
simply will simply be ignored by purare experiencing the “living hell of condochasers;
minium living”. Disclosure alone does not
provide Ontario consumers with protec- • a restriction on the declarant’s ability
to sell or lease parts of the condominition. The condominium “world” has gotum, such as guest suites, amenities, unten too complex to just “disclose”. Even if
sold parking/locker units, etc., except
lawyers review the disclosure documents
perhaps for green loans;
in detail with their clients, the advice at
the end of the day is likely to remain the • we hope, an obligation for good faith
disclosure and completion of contracsame. Purchasing a pre-construction contual and marketing promises;
dominium is essentially a leap of faith –
faith that the developer will deliver what • we hope, more directed disclosure accompanied by some standardized docwas presented in the sales office (since the
uments;
agreements of purchase and sale include
provisions allowing the developers to make • separate metering for all utilities bewhatever changes they want), and faith that
tween condominium corporations and
Summa-QtrPg-Fall2014 14-11-03 1:55 PM Page 1
other components of the project;
the
agreements entered into and services

• we hope, an obligation for a shared facilities agreement to be in place where
appropriate;
• we hope, an obligation that agreements
be “equitable” and open to arbitration
to re-allocate costs;
• registration of property management
companies and certification of property managers;
• a condominium “office” paid for by condominium owners to provide support
and dispute resolution services; and
• Condominium education for new board
members.
The focus will be more on governance
than on development in this new Act.
What is not known is whether any of the
proposed amendments can be made to apply to the existing condominium stock or
whether it will be limited to future condominiums only. It is great to help the
new projects but it may not be enough.
Ontario has at least 600,000 residential
condominium units with approximately
1.3 million people living in them and then
a host of commercial units as well. This is
not going away. C V

SUMMA PROPERTY MANAGEMENT INC.
PROFESSIONAL PROPERTY MANAGEMENT & CONSULTING

“Your condominium deserves
personal attention and service.”
We provide Professional Condominium
Property Management with attention to detail.
Expect Superior Service and a commitment to
quality property management.
Large or small, at Summa we take pride in
managing your property.
Having issues or questions about managing
your properties?
www.askapropertymanager.net
Member

647-341-7990
propman@summapm.com
www.summapm.com

When experience and quality count!
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• Committee Update
• CCI Toronto Committee Profiles
• Welcome New Members

CCI Committee Update
Education
Committee
Chair:
Sally Thompson
Members:
Pamela Boyce
Robert Buckler
Bob Girard
Tania Haluk
Nancy Longueira
Michael Pascu
Richard Pearlstein
Ben Rutherford
Bill Thompson
The CCI Education Videos
are now available! If you have
not yet seen them, tune into
www.yourcondoconnection.tv
The videos cover 12 different topics of interest to condo
owners and new purchasers.

Membership
Committee
Chair:
Vic Persaud
Members:
Chris Antipas
Brian Antman
Henry Jansen
Doug King
The Membership Committee
continues to make member34
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ship presentations at some of
Toronto’s leading property
management firms. These
presentations outline current CCI Toronto initiatives/
activities and help to educate
managers on the many benefits
of membership with CCI for
their condo clients. Feedback
has been excellent and membership within the chapter continues to grow.

for Tuesday March 3rd with
Guest Tweeters Steve Christodoulou, Katherine Gow and
Shawn Pulver on the topic of
Considerations for Condo Purchasers. Be sure to join us!

Condominium
Advanced
Practices
Communications Program:
Committee:
Chair:
Chair:
Marc Bhalla
Members:
Brian Horlick
Lisa Kay
Mario Deo
Sue Langlois
Andrea Lusk
Joy Mathews
Shawn Pulver
Jason Rivait
The Social Media sub-committee has been busy assisting
the Education Committee with
the release of the new education videos via social media.
They have also been active in
hosting a Twitter Chat session that was held on October
15th on the topic of Tips for
Directors. The next Twitter
Chat session has been planned

Marc Bhalla
Members:
Patricia Elia
Mo Killu
Josh Milgrom
Ernie Nyitrai
Bill Thompson

This ad hoc committee had a
very busy autumn designing
and conducting focus group
sessions in Mississauga (September 22), Downtown Toronto (October 9) and North
York (October 18) to receive
feedback directly from condominium residents, owners and directors as to what
practices equip condominium
communities to succeed and
how to measure success. The
committee will be re-assembling before the end of the
year to share reflections on

the feedback received and to
prepare a report and recommendation for the Board. Special thanks to Bill Thompson,
Josh Milgrom, Patricia Elia
and Mo Killu for facilitating
the focus group sessions, to
all participants for volunteering their time and providing
their insights and to MTCC
1385 for hosting the Downtown Toronto Focus Group
session.

Conference
Committee:
Co-Chairs:
Steve Christodoulou
Brian Horlick
Members:
Mario Deo
Murray Johnson
Lisa Kay
Catherine Murdock
Robert Thackeray
Sally Thompson
Robert Weinberg
The 2014 conference was a
huge success with the largest
turnout to date! For full conference details see pages 40 and
41. Planning for next year’s
conference will begin in early
January. Watch for the call for
speakers and topics and be sure
to send us your ideas for next
year’s program.
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CCI-T Welcomes New Members
Condominium
Corporations
DCECC # 0252
DSCC # 0259
HSCC # 0628
MTCC # 0600
MTCC # 0671
MTCC # 1129
PCC # 0077
PCECC # 0957
PSCC # 0963
TSCC # 1473
TSCC # 2198
TSCC # 2200
TSCC # 2271
TSCC # 2296
TSCC # 2308
TSCC # 2352
TSCC # 2355
TSCC # 2356

TSCC # 2358
TSCC # 2360
TSCC # 2368
TSCC # 2371
TSCC # 2373
TSCC # 2375
TSCC # 2376
TSCC # 2378
TSCC # 2380
TSCC # 2394
YCC # 0034
YCC # 0081
YCC # 0211
YRCC # 0639
YRCC # 0792
YRCECC # 1243
YRSCC # 0978
YRSCC # 1006
YRSCC # 1235
YRSCC # 1238

YRSCC # 1244
YRSCC # 1253
YRSCC # 1257
YRSCC # 1261
Business Partners
Bristol Creek Property
Managment Ltd.
Connection Properties
Group
Victor Feng Yuan Chuang
FTD Highrise Inspection Inc.
Filip Sobotka
Quantum Fire Protection Ltd.
Lui Rosvelti

RBC Wealth Management
Michael Storino
Sure Loc Interlocking
Christopher Nugent
Individual Members
M. McCoy
B. Donelly
T. Chow
P. M. Deeb
T. D. Lines
N. Valani
H. Holden
M. Bethke
Professional Members
Bryan Barnartt
Ralph Lando Orvitz,
Chartered Accountant

Jaime Bell
Robins Appleby LLP .
Joel Berkovitz
Shibley Righton LLP
Marco I. Cianfarani
Atrens Management
Group Inc
Gavin Kendrick
Millcreek Management
Inc.
Gina Verteouris
Royale Grande Property
Management Ltd.
Dalia Yousif
Fine & Deo Barristers and
Solicitors
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It’s Time for Your Condo
Connection TV !

NEWS

with your host,

Muray
Johnson!

Tune in

to these informative and entertaining episodes at:

www.yourcondoconnection.tv

1/ The Right Fit with Lisa Kay
2/ Owner Roles and Responsibilities with Bill Thompson
3/ Interpreting Status Certificates with Armand Conant
4/ Understanding Condo Finances with Brian Antman
5/ Smooth Moves – First Day with Richard Pearlstein
6/ Where Do I Go For Help with Bill Thompson
7/ Fitting In with Sue Langlois
8/ Balancing the Needs of the Community with Marc Bhalla
9/ Who Makes the Final Decisions with Ernie Nyitrai
10/ Reserve Funds with Sally Thompson
11/ How Do I Make My Condo Great with Vic Persaud
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2014 Annual General Meeting – CCI Toronto & Area Chapter
Thanks to all those members who came out
to attend the 2014 CCI Toronto & Area Annual General Meeting which was held on
Wednesday October 22nd, 2014 at the Old
Mill Inn. The meeting was followed by a
Wine and Cheese networking forum and
attendance was excellent!
Elections were held that evening and four
positions were filled. CCI Toronto is pleased
to announce that returning to the board for
three year terms are: Armand Conant, Mario Deo, Bob Girard and Sally Thompson.
The evening also saw the presentation and
unanimous approval of new Chapter by-laws

– which are now compliant with the new federal Not-For-Profit Act as well as with the
new CCI-National by-laws.
As in the past, the Annual General Meeting
served as a forum for our annual Awards
Ceremonies. The Condominium Newsletter of the Year contest saw three winners
in the gold, silver and bronze level categories. Winners included YCC # 362 for the
gold award, YRCC #818 for the silver level
and PCC # 388 for the bronze level award.
The sixth annual Condominium of the Year
Award recipient was also announced that
evening – as selected from the quarter final-

ists throughout the year. Congratulations
go out to TSCC # 2163 West Harbour City
2. They will receive a custom made street
sign and a gala party valued at up to $5,000
indicating that they are a recipient of CCI’s
Condo of the Year honour.
Also handed out that evening were our Ambassador Awards for those who served as CCIT Ambassadors throughout the year to help
recruit new CCI-T Members. 2014 recipients
included: Brookfield Condominium Services
Ltd, Connium Management, GPM Management and Malvern Condominium Property
Management. Congratulations to all!

And the Awards Go to...
Condo of the Year,
TSCC # 2163

Recipients, from
Left to Right:
CCI Membership Chair,
Vic Persaud
TSCC # 2163 board
members,
Michelle Mathias
Vicki Trottier
Hameed Malik
Michael Noguera
CCI Membership
Committee member,
Henry Jansen

Ambassador
Recipients for 2014

Left to Right:
Membership Chair,
Vic Persaud,
Award Recipients,
Lyndsey McNally
(Malvern)
Murray Johnson
(Brookfield)
Membership
Committee Member,
Henry Jansen

Condo Newsletter of
the Year Winners
Gold Level Winners
YCC # 362
Left to Right:
Mike Shahnazar
(photographer for
condo newsletter),
Shirley Bar – el,
Lisa Kay (CCI)
Ruth Fluxgold,
Harriet Israel,
Brian Horlick (CCI).
Absent from photo
Phyllis Elfan

Silver Level Winners
YRCC #618
Left to Right:
Lynda Leaf,
Lisa Kay (CCI),
Laura Holliwell
Brian Horlick (CCI)
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CCI Word Search Puzzle
ACT
AREAS
ARM
AUDIT
BENEFIT
BETTER
BIT
BOARD
BOUND
BOWL
BRING
BUILDER
BUILDING
CAN
CARVE
CAULKING
CAUSED
CLADDING
CODE
CONDO
CONTRACT
CORRECT
CUE
CUT
DEED
DESIGN
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DOOR
EACH
ELEMENTS
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FORMS
FREE
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HOME
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LEAK
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MOST
NEW
NOUN
ON
ONTARIO
OUR
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PROCESS
PROJECT
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The Provident Energy Difference.
Experience. For over 25 years, we have provided
energy services to the condominium market.

Energy Savings. We offer a wide range of energy
saving retrofits including Building Automation Systems, CO
Monitoring Systems,Variable Frequency Drives, Sub-Metering,
and Lighting.We also take care of the entire incentive rebate
process for you.
Expertise. We have Professional Engineers, Certified
Energy Managers, Certified Engineering Technologists, Building
Systems Engineering Technologists, Electricians, and LEED
Accredited Professionals on staff.
We are proud members of:

Contact us today to book a free
energy assessment of your building!
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For more information, including a full list of our services, please visit
www.pemi.com or email us at info@pemi.com
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New Committee Member Profile:

Megan Molloy,
Elia Associates Professional
Corporation
Megan is a litigation associate at Elia Associates
Professional Corporation,
a law firm specializing in
condominium law. Megan
represents condominium
corporations and unit owners in a variety
of civil, corporate, and commercial matters
relating to the Condominium Act, 1998,
and has appeared before many levels of
Courts and administrative tribunals including the Ontario Court of Justice, the
Ontario Superior Court of Justice, the
Human Rights Tribunal of Ontario, and
Small Claims Court.
Megan completed an Honours Bachelor
of Arts Degree in English and Communication Technology at York University in
2008, and subsequently worked in digital
advertising before commencing her legal

studies in the United Kingdom. Megan
obtained her LL.B. from the University
of Kent in Canterbury, England, and
went on to complete the National Committee on Accreditation process through
the Federation of Law Societies of Canada at the University of Toronto. Megan
worked for the Ministry of the Attorney
General in the area of criminal law before
commencing her Articles with Elia Associates in 2013.
Megan comes from an extensive background in sport and had the privilege of
being a member of the Canadian National
Team for eight years, during which time
she became a four-time National Champion and World Bronze Medallist in Synchronized Skating.
Megan is a member of the Law Society of
Upper Canada, the Ontario Bar Association, the Canadian Bar Association, The
Advocates’ Society, the Toronto Lawyer’s
Association, the Association of Condominium Managers of Ontario and the
Canadian Condominium Institute, and
volunteers as part of CCI’s Social Media
Sub-committee.

New Committee Member Profile:

Josh Milgrom,

Aird & Berlis LLP
Josh Milgrom is an associate with Aird & Berlis LLP, specializing in
condominium law. Josh
advises condominium
corporations, developers
and unit owners on all aspects of condominium law, including document drafting and interpretation, governance issues, enforcement proceedings, shared
facilities disputes and owners’ meetings.
Josh also represents condominium corporations in court proceedings, mediations and arbitrations.
Josh is the President of his 349-unit condominium corporation in downtown Toronto. He is a regular contributor to various industry publications and is pleased
to have recently joined the CCI Toronto
CAPP Committee

D E D I C AT E D L O C A L P RO F E S S I O N A L
RESERVE FUND STUDIES
PERFORMANCE AUDITS
PROJECT MANAGEMENT

For the Life of
Your Community

™

LET CRITERIUM – JANSEN ENGINEERS® BE YOUR ENGINEER
BECAUSE… YOUR COMMUNITY IS OUR COMMUNITY.

1.888.940.0571
www.criterium-jansen.com
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The 18TH Annual Condominium Conference
The 18TH Annual CCI-T/ACMO Joint Condominium
Conference – Reaching New Heights – was held on
November 7TH and 8TH, 2014 at the Toronto Congress
Centre. Our premiere annual event continues to grow
and this year many new exciting features were added.
The conference was officially launched on
the morning of November 7th with welcoming remarks from ACMO President,
Steve Christodoulou. Steve was joined
via video by David Orazietti Minister of
Government & Consumer Services, and in
person by MPP, Chris Ballard, Parliamentary Assistant to the Minister who brought
updates on the Condo Review process
currently underway. Numerous excellent
educational sessions followed over the two
day period offering outstanding learning
opportunities for condo managers and directors alike. The keynote presentation on
early Saturday morning by the author of
“Make the Impossible Possible”, Bill Strickland, was another highlight of the conference. Bill has spent over thirty years working with disadvantaged kids and adults
giving them the tools they need to build
a better, brighter future and helping them
to dream bigger and achieve the extraordinary. He certainly captivated and inspired
our audience! We extend our sincere appreciation to all of the many speakers and
moderators who participated this year and
all the committee members from both CCIT and ACMO who contributed countless
hours planning for this year’s conference.
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An important and popular part of the
conference is the trade show, and delegates were treated to a superb range of
products and services on display. A record 204 exhibitors supported the conference this year with their participation in
the trade show. In case you missed any
of them, be sure to check the conference
website at www.condoconference.ca for
a full list of exhibitors, along with their
contact information.
Our sincere appreciation is also offered to
our conference partner, Fine and Deo Barristers and Solicitors. The partnership and
commitment Fine and Deo offered toward
condominium education through our conference contributed significantly to our
ability to offer quality programming and
their support is truly appreciated.
Mark your calendars now for next
year’s conference taking place on
Friday, November, 6th and Saturday,
November, 7th, 2015 at the Toronto
Congress Centre. We hope to see you
there!

member

NEWS

Top: Session rooms were filled mostly to
capacity with delegates eager to learn all
things condo!
Middle Left: CCI-T President, Brian
Horlick addresses the audience as the
Moderator of the ever popular Legal Case
Update session.

Middle Centre: CCI-T Government
Relations Committee Members Armand
Conant (left) and Brian Horlick (right)
meet with MPP Chris Ballard Parliamentary Assistant to the Minister of Government and Consumer Services (centre).

Middle Right: Educational sessions
are the main feature of the conference
and are always well attended.

Bottom Left: Saturday morning Keynote Speaker, Bill Strickland captivated
the audience with his inspiring message.
Bottom Right: Delegates took a short
break from learning while Hypnotist
“Fernandez” dazzled his audience!
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JCO & Associates have specialized in the refurbishment of condominium
common elements for over 24 years, offering cost effective, creative solutions that enhance the look and marketability of your condominium. We
pride ourselves in providing the highest quality of service and workmanship.
Please visit our web site at www.jcoandassociates.com to view our current
and past projects or contact us at 416-724-4237.

JCO is a member in good standing with ACMO (Association of Condominium Managers of Ontario), CCI (Canadian Condominium Institute), IDC (Interior Design of Canada) and
TCA (Toronto Construction Association). All our work is guaranteed and can be certified by a Performance Bond issued by Zurich Insurance for performance, material and labour.
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Condo Law
By Armand Conant, B.ENG., LL.B., D.E.S.S. (SORBONNE)
Shibley Righton LLP
John De Vellis, BA, MA, LL.B
Shibley Righton LLP

New Condo Blues:

Ontario Court of Appeal Decision
Allows Developers to Avoid Lawsuits
for Construction Defects

Buying a home from a developer’s plans
is in many ways a leap of faith: you trust
that the developer’s plans and flashy model suites will one day materialize into a
reasonable approximation of what you
thought you were buying. And if the finished product is defective in some way?
Well, purchasers in Ontario have generally had two avenues to protect their
investment: the first is protection under
the new home warranty program administered by the Tarion Warranty Corporation. And for those construction defects
in the common elements not covered by
Tarion (either because they were discovered after the statutory warranty period
or not covered by the plan), condominium
corporations have generally sought compensation through the courts.
But as a result of the recent Ontario Court
of Appeal decision in Toronto Standard
Condominium Corporation No. 2095 v.
West Harbour (City) Residence I , the latter option may soon fall by the wayside.
In the West Harbour case, the developer,
while it still owned the majority of units in the
condominium corporation and controlled
the board, passed a by-law that required the
corporation to enter into an agreement with
the developer stating, among other things,

that the corporation’s only recourse for common element construction deficiencies shall
be through Tarion.
The effect of the by-law and agreement is
that the developer would not be liable for
any construction deficiencies not covered
by Tarion- such as, for example, a major
structural defect uncovered after the expiry of the applicable Tarion warranty
period or claims that exceed the Tarion
limits (amount depends on each corporation but it has an ultimate maximum limit
of $2.5 million).
The condominium corporation challenged the validity of the by-law and the
agreement in court. It was not successful
in the initial application then appealed to
the Ontario Court of Appeal.
The condominium corporation argued
that the by-law and agreement (limiting
the developer’s liability for construction
deficiencies) were unreasonable and contrary to the Condominium Act, 1998 (the
“Act”), including being contrary to the
consumer protection purposes of the Act
(the Act is one of only a small handful of
consumer protection statues in Ontario).
In dismissing the appeal, the Court of Ap-

peal said that the agreement and by-law
were disclosed in the disclosure statement
and in each agreement of purchase and
sale and that the by-law was also registered on title “for all the world to see” (although the registration on title could not
have occurred until after the declaration
was registered, which was several years
after the ten-day cooling off period given
to purchasers to review their original
agreement of purchase and sale). “There
is nothing inherently unreasonable in a
[developer] limiting its liability for construction deficiencies in the manner done
here”, said the Court.
The Court also did not agree with the condominium corporation’s arguments that
the disclosure was inadequate and that the
waiver of liability is contrary to the Act. It
said that the limitation of liability is part
of the overall bargain that unit purchasers agreed to when they purchased their
individual units. If the limitation clause
did not exist, said the Court, the developer would have sought a higher price per
unit to compensate for the additional risk
it would be assuming.
The question is to what degree most consumers actually examine all of the potential
back end costs so that they can do an apples
CONDOVOICE WINTER 2014
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to apples comparison of one developer’s offerings versus another. Our experience is
they don’t, and the advertised price per
square foot is a key metric that matters.
Adding to the problem is that disclosure
statements are typically hundreds of pages,
and few consumers go to the expense of
having their lawyer review it in full during
the ten-day cooling off period.
These types of clauses, and others, such as
those requiring the condominium corporation to purchase a guest suite from the
developer or enter into a “green” loan for an
efficient boiler system represent what many
would call back door price increases for
consumers. The advertised price per unit
may not reflect the true cost to the purchaser, some of which will kick in later- whether
in the form of carrying costs on a loan or, in
the case of a waiver of liability such as the
one in the West Harbour case, the cost to
repair construction deficiencies for which
the condo corporation is precluded from
seeking compensation from the developer.
Courts in Ontario have so far upheld these
types of agreements on the basis that they

Imagine the political
fallout if, say, hundreds of
families are responsible
for millions of dollars in
construction defects
because the Tarion
warranty does not cover a
major structural defect
were disclosed to purchasers. The court
in West Harbour felt that, if these types
of provisions are a problem, it should be
addressed by the legislature: “Whether
developers should be prevented from limiting their liability to the statutory warranties provided [by Tarion] is a matter
of policy for the legislature and not one
for judicial determination.”

Engineering
Better
Buildings
TM

l

l

l

l
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Garage, balcony and
building envelope evaluation
Building repair and renewal
Reserve Fund Studies
Performance Audits
Retro-Commissioning

A PARSONS BRINCKERHOFF COMPANY

CONTACT: Gerard Gransaull P.Eng.
416.642.0331 / ggransaull@halsall.com / halsall.com

TORONTO • OTTAWA • SUDBURY • RICHMOND HILL • BURLINGTON • CALGARY • VANCOUVER • WASHINGTON, DC
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So if this decision stands the legislature
may need to examine whether a legislative remedy is needed. That could come
in the form of an outright ban on limitation clauses such as this one or greater
disclosure requirements to ensure that
consumers understand what they are buying, particularly when it comes to responsibility for common element construction
deficiencies.
The limitations in the Tarion program,
in terms of scope, warranty period and
maximum liability may also need to be
revisited. To be fair, most developers build
a good product and fully comply with their
warranty obligations. But the possible loss
of the right to sue will shift the risk of certain common element deficiencies from
developers to future owners, who may
(through their condo corporations) be on
the hook for large repair costs they did
not anticipate.
Imagine the political fallout if, say, hundreds of families are responsible for millions of dollars in construction defects because the Tarion warranty does not cover
a major structural defect or the cost of
warrantable defects that exceed the Tarion monetary limits. If the Tarion system
was designed with the expectation that
condominium corporations would have
recourse to the courts, it may be time for a
re-think of the program.
Regardless of what legislative changes
may or may not occur, however, purchasers need to understand that ultimately it
is their investment and they need to thoroughly review the documentation provided. It’s also a good idea to have a lawyer
(who is familiar with condominium documents) review the disclosure statement
and related documents as early as possible
during the ten-day cooling off period. In
many cases purchasers do not want to incur the added expense of having the lawyer
review the disclosure statement. An early
and thorough review by a lawyer is definitely an added expense but well worth the
cost in the long run.
Purchasers need to understand what
they are buying because the message
from the courts is loud and clear:
BUYER BEWARE. C V

Condo Law
By Ben Rutherford, Hons BA, LL.B.
Fine and Deo Barristers and Solictors

Upholding and Enforcing
Directors’ Ethics
Codes of ethics for condominium
directors are gaining currency

There is an inherent expectation and belief
that in our democratic society that members
of a governing body should be bound by,
and answerable to, a code of ethics. A condominium board is elected to manage what
is often the most important investment of
a person’s life; namely, their home. So it is
not surprising that codes of ethics for condominium directors have gained some currency in the condominium industry. What
has been lacking is a dedicated enforcement
mechanism. However, the Ontario Court
of Appeal has upheld a condominium bylaw which empowers a condominium board
of directors to hold an ethics review and
disqualify one of its members. The case is
Stanley Gordon v. York Region Standard
Condominium Corporation No. 818.
By way of background to the case, the board
of directors of the condominium alleged
that a board member, Stanley Gordon, had
breached the directors’ code of ethics by:
assaulting the president of the board; making disparaging remarks about members
of the board and property management in
public at the ACMO/CCI-T conference,
and two other instances where it was alleged he tried to usurp the powers of the

board, misused his position on the board,
and instigated conflict.
The condominium had enacted a by-law
permitting the board of directors to hold
an ethics review and to disqualify a member
of the board of directors if the rest of the
board found the director to have breached
the code of ethics on at least three occasions. The board held an ethics review
and removed Mr. Gordon. Mr. Gordon
commenced a court application in which
he challenged not only the decision of the
board of directors, but the by-law itself.
In the Superior Court, which is where the
application was first heard, the Superior
Court judge upheld the by-law, finding that
it was consistent with the Condominium
Act and, in particular, that a unit owner
meeting to vote on the removal of a condominium director is not the only way to
remove a condominium director before the
end of his or her term. The Superior Court
judge set aside the decision of the board of
directors disqualifying Gordon because
the judge did not approve of the manner
in which the review was conducted, but he
declined to re-instate Gordon and afforded

the board of directors an opportunity to
hold another ethics review. Mr. Gordon
then appealed this decision to the Ontario
Court of Appeal. Mr. Gordon’s appeal was
dismissed.
Referring to the section in the Condominium Act which permits a condominium corporation to pass a by-law dealing with the
qualification, resignation and removal of
directors, the Court of Appeal writes as follows with respect to the by-law in question:
“Section 56(1) specifically contemplates the
enactment of by-laws dealing with qualification, resignation and removal of directors. By-law No. 9 was passed by a vote of
the owners of a majority of the units in the
Condo, including the appellant, and the
directors who were accorded the power
under By-law No. 9 to determine whether
one of their members had violated the Directors’ Code of Ethics were elected by the
unit-holders. To the extent that the Act
enshrines democratic principles, they have
been respected.”
The Court of Appeal upheld the Superior
Court judge’s decision where he declined
to reinstate Gordon and where he provided
CONDOVOICE WINTER 2014
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the board an opportunity to hold another
ethics review: the Court of Appeal found
that this part of the judge’s order was discretionary (and the Court of Appeal does
not lightly interfere in discretionary orders) and that, in any event, the Superior
Court judge’s decision was “eminently fair
and reasonable.”

that it needs to hear from live witnesses, the
court will order the application to proceed
by way of trial. The Superior Court Judge in
this case declined to order a trial of an issue
because, among reasons, he declined to “…
usurp the powers of the Board entrusted
to it by the members of the corporation to
conduct a proper ethics review.”

The Superior Court Judge’s decision to permit the board of directors to hold a second
ethics review bears consideration. On this
point, the Court of Appeal writes as follows
“…while there was a significant evidentiary
record before the application judge detailing
the appellant’s alleged ethical violations the
application judge declined to make findings
as to whether [Mr. Gordon] had violated
the Directors’ Code of Ethics. He ordered
that the board was at liberty to conduct a
fresh…” The Superior Court Judge was of
the view that in order to make such findings
he would have had to direct an expensive
trial and time consuming trial of an issue.
A court application is argued on affidavit
evidence and transcripts of cross-examinations. But where the court is of the view

This is significant. Without the dedicated
enforcement mechanism of an ethics review
under the by-law, the court could not have
returned the decision to the board and the
code of ethics would have had to have been
enforced by way of an expensive and timeconsuming trial. This is a significant reason why it is not enough simply to state in a
by-law that a director is disqualified if they
breach the code of ethics; when dealing
with ethical breaches a dedicated enforcement mechanism is absolutely required.
An ethical review also provides a potential
tool to avoid the division in a community
that a requisition to remove a board can
cause. A requisition to remove a director
does not require a detailed explanation of
the reason the requisitionists seek to re-

move the director. And the director who
is the subject of removal rarely has an adequate platform to defend themselves; it is
no secret that requisition meetings are generally won on the strength of proxies which
are obtained in the absence of the director
whose removal is sought. The by-law, on
the other hand, leaves the determination
in the hands of the directors who are most
likely familiar with the conduct (or misconduct) of the board member in question.
Further, unlike a requisition meeting, an
ethical review gives the director the opportunity to defend him/herself.
The court has upheld a tool to permit ethical directors and owners to uphold and enforce their expectations when it comes to
ethical governance. Condominium law is
often seen has having imported concepts
from corporate law. For example, the standard of care of directors and the oppression
remedy are both things which have been
imported from statutes dealing with business corporations. Perhaps, in this respect,
condominium law is now outpacing one of
its antecedents. C V
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Condo Law
By Antoni Casalinuovo, Hons. B.A., LL.B
Patricia Elia, B.Comm., LL.B., A.T.C

How to Get Away With
Murder in Condos
The Sad Saga of Boily v. Carleton
Condominium Corporation No. 145

What if you found out that your Board
of Directors were ordered by a Judge to
have your Condominium Corporation
do something but they refused to follow
the Court Order? What would happen
if you later found out that not only did
your Board of Directors not do what was
ordered by the Court, but they decided
to do whatever they wanted and use your
Condominium Corporation’s money to
fund their cause, resulting in hundreds
of thousands of dollars being “misspent”?
It’s safe to assume you would not like that.
Well, let’s fast forward a few months
down the road. Would your opinion
change if you found out that your Board
of Directors were found in Contempt
of Court, which is in essence a finding
that they refused to obey the law, and
they were ordered to pay a fine in the
amount of $7,000.00 per Director but
your Condominium Corporation had to
spend hundreds of thousands of dollars
to rectify their illegal actions? Well if it
sounds like a scary post-Halloween story, it’s not. It is what actually happened at
a Condominium Corporation in Ottawa.
For those of you familiar with the Boily
v. Carleton Condominium Corporation

No. 145 saga, this is their reality.
The “Boily” saga is a rich narrative on
how power in the hands of a few people
can be exercised in breach of statutory
obligations and fiduciary duties. The final and sad result was that those who exercised their democratic rights were also
left accountable for the decisions of their
elected officials – so be thoughtful about
who you elect – it sounds like a nuclear
power generated scandal.
In “Boily”, the Board of Directors was
of the opinion that the landscaping work
to be completed in conjunction with a 2
million dollar garage restoration was
in their purview to decide. Many might
agree, subject to reasonable parameters.
The Board decided to present a new design and put the same to a simple majority
vote of the owners attending the meeting.
This prompted a Unit Owner group to
bring an application and a motion for an
injunction which sought an order prohibiting the Condominium Corporation and
its Directors from authorizing any restoration work and from holding an owners
meeting until the appropriate threshold
for Unit Owner approval pursuant to Sec-

tion 97 of the Condominium Act, 1998
(the “Act”) was determined. The day the
injunction was granted to stop the meeting and vote that would take place, the
parties came to an agreement to resolve
the issues by putting two questions for
the owners to vote on and raising the approval threshold from a simple majority
to 66 2/3 of all unit owners. The FUNDAMENTAL problem: no notice of the
change in voting threshold was provided
to the Unit Owners in accordance with
Section 47 of the Act, hence the meeting
could not be properly constituted and no
vote could be taken.
The next problem was that at the meeting only one question was asked - instead of two. The Artistic Design (the
new design suggested by the Directors)
fell short by 11 votes of the new number
needed for approval, (while still receiving support from approximately 61% of
owners) which highlights the importance
of providing proper notice for any meeting. Strategically, the Directors did not
think this through and the requirements
of the Act were forgotten. No second vote
was conducted and it was implied that
the Original Design would be installed,
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despite not receiving approval at 66 2/3
of all unit owners.
In 2012 when the work commenced after
the vote, there were evident deviations
from the original design and elements of
the Artistic Design were implemented by
the Directors. This is where the Directors made another a fatal decision; they
reneged on the settlement terms and
went ahead with their own interpretation of the design. This is what led to the
Unit Owner group bringing a motion for
contempt and Mr. Justice Beaudoin finding the Directors and the Corporation in
breach of a previous Court Order which
had confirmed the result of the vote.
At the Court of Appeal, the contempt
finding was upheld by a split 3 judge
panel. Thus the contempt finding was
not clear and unequivocal in the eyes of
at least one judge, who happened to have a
criminal law background. One of the fundamental components in the test for contempt is that the steps to lift the contempt
must be clear and unequivocal. To lift the
contempt means to have the contempt removed. The Court said in paragraph 87
that: “no one realistically expected that
compliance with the 2011 Endorsement
would require restoring the exterior of
the complex to the identical state it was in
just prior to the commencement of the garage repairs. Everyone understood that
the decision required the Appellants to
use judgment and common sense, and to
the extent reasonably feasible, restore the
landscaping to the Original Design”.
What if one person felt that a tree is a
tree but another valued the distinction
between coniferous and deciduous? One
thing is for sure and that is; common

In 2012 when the work commenced after the vote,
there were evident deviations from the original
design and elements of the Artistic Design were
implemented by the Directors. This is where the
Directors made another a fatal decision.

sense is not as common as some would
like to think. Today, the parties still
need to clarify what needs to be done to
the Condominium Corporation’s exterior landscaping to lift the contempt. It
is unrealistic to think that the external
landscaping can be restored exactly the
way it was before (which creates a lack of
clarity); especially where to do so may
cause more harm to the underlying garage structure below, may be subject to
changes in municipal regulations, nonexistence of similar materials and the impact of construction by the Municipality
to the road adjacent to the property.
After reviewing the Court of Appeal’s
decision there are some key elements to
take note of:
1. The Directors made the mistake of
failing to retain legal counsel until
it was too late and overstepped their
boundaries as Directors. Absolute
power corrupts absolutely.
2. The Directors did not appreciate the
seriousness of breaching a Court Order. Contempt is about bringing the

administration of justice into disrepute. As the Court of Appeal said in
paragraph 143 of its decision:
“To maintain respect, courts must enforce their process. If court orders can be
ignored, our system of justice, the foundation of our society, breaks down.”
If you fight the law, the law will win.
3. The Court of Appeal upheld the contempt against the Directors and the
Condominium Corporation. Courts
will not just let Condominium Corporation Directors do what they want
even if they are volunteers.
4. The order to restore the Podium to the
Original Design remains in effect and
the current Board of Directors must
guide the Condominium Corporation
to comply with same. The Directors
were ordered to pay $30,000 collectively to apply towards the costs of
compliance. Thus, the unit owners as
a whole will be responsible for picking up the majority of the tab but this
also includes the Unit Owner group
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who brought the application. Justice
is ironic at times.
5. The Court of Appeal has left it squarely
on the shoulders of the Condominium
Corporation and its owners to accept
living with the amalgam of the Original Design and the Artistic Design.
The Court of Appeal wisely reflected
on the fact that time has passed, people
may have moved in and out, there are
new Directors and the landscaping is
maturing. Thus, perhaps people are
getting used to it. With that said, the
contempt still must be lifted. The
question is thus whether the parties
can collaborate to find a solution that
satisfies the interests of the unit owners who commenced the application,
the Corporation and the unit owners
– who at the end of the day will be paying for these changes.
So is it really about who won? First,
to put it simply down to winning and
losing is myopic. To get caught in the
emotion of the case is also to miss the
entire point of the case. The truth is that
everyone, the unit owners, the Directors, and the Condominium Corporation all lost. Any “victories” are overshadowed by the money spent and years
of turmoil. The Unit Owner group who
brought the proceedings spent over
$100,000 in legal fees which are not recoverable. The fact of the matter is that,
3+ years later the external landscaping
is complete but now has to be torn apart.
At the end of the day, the Court of Appeal decision was rooted in public policy
reasons that form the foundation of a
Condominium.

The Directors made the mistake of failing to
retain legal counsel until it was too late and
overstepped their boundaries as Directors.
Absolute power, corrupts absolutely.

First, it upheld the contempt against the
Directors and the Condominium Corporation to ensure that society respects
the administration of justice. Second, it
lessened the penalties against the Directors to bring them within the range
of Canadian caselaw. Practically speaking, how many of you would run for the
Board of Directors for a Condominium
Corporation if you could be personally
held liable for costs or damages in the
amount of $200,000 or more? There
were also procedural flaws pointed out
by the Court of Appeal which impacted
the actual findings of contempt. As the
court noted, the range of fines for contempt are moderate and, in the context
of the case, the fines were on the higher
end of the scale. Third, when you breach
your duty as a Director, do not expect the
Condominium Corporation to reimburse
you (the Individual Appellants had the
audacity to ask for this relief). Fourth,
the community as a whole will be held
responsible for the actions of those Directors it elects so be thoughtful about
who you elect and ensure you stick to the
requirements of the Act.

Concluding Thoughts
Despite all the wrongdoings of the Directors in this case, the Court of Appeal was
motivated by public policy to act leniently
towards these Directors in exercising its
ability to punish them for their contempt
of court. Despite the fact that these Directors ignored a Court Order, acted in
contravention to their statutory duty and
misspent several hundreds of thousands
of dollars of the Condominium Corporation’s money through the course of their
actions, omissions and of this litigation,
the fact that they were volunteers voted
in by unit owners, heavily played into the
court decision.
It would have been interesting to see
how this case would have turned out
had these Directors been what the condominium industry calls “Professional
Directors” and received remuneration
for their services. It is highly likely that
the outcome of this case would have been
significantly different and this article
would be more focused on the pitfalls
and consequences of not following a
Court Order. C V
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Refurbishment
By: Frances Henry,
Board Member and Member of the Design Committee

Meeting of the Minds
in 30,000 sq ft.
What We Learned Along the Way
An expansive, under-utilized and outdated recreational space joining
the two Residences of the World Trade Centre condominium towers
(10 Yonge Street and 10 Queen’s Quay in Toronto) was gutted and
reinvented to become perhaps the largest common area refurbishment
in the history of condominium refurbishment in the City of Toronto.

A creative collective including the Shared
Condominium Board, the Architect and
General Contractor planned, designed
and carried out this enormous task. We
did it and it looks beautiful! The refurbishment of the common areas of the
Residences of the World Trade Centre
looks more spectacular and stunning
than ever anticipated! Its unique design
elements and advanced technology are
now benchmarks in condominium development. We exceeded our expectations
through the inspiring realization of our
vision and the positive response from our
pleased condominium owners!
What it took us to get there was an extraordinary group of professionals, a
dedicated Board and one goal: “To improve condominium owner satisfaction
and condo value through the delivery of
first-class amenities facilities, inspiring
54

CV

CONDOVOICE WINTER 2014

lifestyle spaces and innovative entertainment elements”.
Regardless of scale and complexity, we
believe our experience through this refurbishment journey has positioned us to
provide critical insight to Condominium
Boards that are contemplating a common area renovation. We share with you
perspectives and insight not only from
the Shared Board but also from all of our
project stakeholders and partners.
Given the shear length of time this project took from conception to completion
we thought it best to break down this review into three phases:
Phase One: The First Two Years From Clean Slate to Design Vision
Our project started in 2008 with ten
members from the Shared Board Facili-

ties and our Property Manager engaged
in discussions as to how to refurbish our
large, dated common recreation area.
During the first two years we determined
a general vision including what amenities we were going to add, some desired
aesthetic aspects and set a general path
of execution. An architect was hired to
partner with us in this process.
Built in the early 1990’s our common recreational facility had never been refurbished
or updated. The nearly floor to ceiling
windows of the second floor amenity areas
provided incredible views of the Toronto
Queen’s Quay Harbourfront. Despite this
fantastic design element, the rooms were
rarely used as they were so drab, dated and
lacked inspiration and utility.
Our original amenities consisted of a
Party Room, Gym, Children’s Play Area,

One of the most challenging tasks is the
ability to visualize the potential and in-

novation of an existing space - to take
a clean slate approach incorporating the
issues and desires of the stakeholders
(Condominium Board and Owners), the
architectural considerations of space and
function and the boundless capabilities of
design and technology. We would provide our chosen Architect with the mandate to consider our anticipated function
of the space and our requests for leadingedge aesthetic design elements.
Our Property Manager provided us with
the names of three Architects all of whom
we interviewed. After some deliberation,
a candidate was selected on the basis of
this firm’s extensive experience, stellar
references and most importantly, his impressive architectural interpretation of
our vision. His initial plan featured wide
promenades through our second floor
amenities area that traversed through

our large space pushing the amenity
rooms to the exterior, leveraging the
existing impressive views of the Queen’s
Quay harbour. He shared the Boards vision of a clean, fresh and modern looking
recreational floor. Our Architect spent
time examining the existing facilities and
created a series of drawings for the Board
to review. After a few minor changes the
plan was approved. The initial process
and decisions made were communicated
to the Owners at each AGM and special
information sessions were also held during the planning and design phases.
Phase Two: The Next Two Years –
Many Meetings, Many People, Lots of
Communication and a Lot of Patience.
The execution of the refurbishment development plan faced its first real challenge….to find the necessary funding.
One of the Condominium Corporations
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Pool and Boardroom - all of which were
facilities typical of condominium development of the 1990s. As the competition in
the Toronto condominium industry has
increased it is common today to find condominium developments appointed with
modern services such as theatres, internet
lounges, high tech board rooms and state
of the art games rooms. In light of this
industry competition, pressure to maintain condominium values and most importantly, the voiced dissatisfaction from
our condominium owners, we realized
that the Residences of the World Trade
Centre needed to be brought into the 21st
century with new amenities replete with
innovative design elements that leveraged
our unique location and provide a place of
inspiration for our condominium owners.
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had the funds to undertake their proportionate share of the project but had
to work with its engineers to fine tune
the forecasting of the reserve funds to accommodate this project. The other Condominium Corporation was challenged
to do so but after much consideration the
Board decided to levy a special assessment. The Board of this building believed
that the investment was required in order
to adhere to their diligence of maintaining their buildings facilities.

Through the collaborative process of
both Condominium Boards and their
stakeholders, all required funding was secured, the Architect’s plan was approved
and we now needed to hire a General Contractor to undertake the project.
Three Contractors were tendered including one that had already successfully completed a corridor renovation at 10 Queen’s
Quay. Of the three, two contractors were
interviewed and after considering references, experience in condominium refurbishments, completed project site visits
and cost, a Contractor was hired. This
tender process took about three months.
Phase Three: The Final Two Years – Vision to Reality.
Working with a large group provided an
opportunity to improve efficiency and
communication… but it was a bit challenging. The Shared Board selected a Construction Committee (2 members from
each Board) to spearhead and streamline
their involvement. Once the Contractor
was set up to start construction, regular
weekly meetings were scheduled with the

Our Architect spent time examining
the existing facilities and created a series
of drawings for the Board to review
Architect, General Contractor, Trades (as
it related to the current facets undertaken),
The Construction Committee, Property
Manager and Superintendent. The General Contractor provided detailed minutes
of each meeting to all parties which were
an essential part to the management of
the project and consistency of information
flow and accuracy.
Each key stakeholder in our refurbishment project had vital responsibilities:
Architect: Provided the plan for the new
facility and ensured that this plan was
executed effectively.
General Contractor: Provided scheduling of execution, daily trade coordination
and supervision of trades, ordering and
delivery of materials, communications on
timing. They safely relocated and staged
amenities required to be available during the construction phase and provided
expertise on the most effective ways to
execute the outlined facets of work.
Construction Trades: Understood each
facet of every construction task including: timing of execution, craftsmanship

quality and coordination concerns with
other trades. The construction trades
provided invaluable insight with their
hands-on expertise and knowledge with
applications and materials.
The Construction and Design Committee: Monitored the construction
progress and allowed for effective and
timely decisions that needed to be made
along the way. They were highly involved
in the selection of design materials, furniture and art.
Property Manager: Administered the
entire project; financially and communicatively, managing the residents, managing and coordinating the ancillary tasks
such as new computer and security systems for the floor.
Superintendent: Worked closely with the
General Contractor and the Architect to answer questions on the operations of the building specifically mechanical and electrical.
Our refurbishment project was unique
not only because of the square footage
but because the area was almost stripped
to its bare walls. With any condominium
CONDOVOICE WINTER 2014
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Initially, the adoption of a phased approach
over a couple of years was contemplated to
address project funding constraints and access/usability considerations for the owners.
Although costs may be deferred in a phased
approach, to possibly better accommodate
the reserve fund cash flow , it was determined that it was a more costly approach as
it was less efficient for all involved especially
the General Contractor and his trades. To
minimize the inconvenience to the owners
we were able to keep some of the amenities
accessible (gym and pool) throughout the
project while maintaining emergency access routes for fire evacuations.
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project there are likely going to be some
unseen conditions that may require some
additional funding. For example with
wall covering replacement, one will not
be sure how much wall skimming (preparation for new wall covering) is necessary until the walls are completely bare.
A way to minimize this unknown cost is
to uncover sample areas throughout the
building to better estimate the skimming
required - pretty straight forward.
In our situation there were several mechanical and structural considerations that were
initially unknown as they were hidden,
making it difficult to determine how some
facets of work were going to be handled
until the bare bones of the structure were
uncovered - not so straight forward.

During this phase the largest obstacle involved human relations.. Every participant
was vital to the outcome of the project.
Critical insight and input from various
team players (Architect, General Contractor, Construction Committee, et al.) was
required at different times and for different
reasons and a balancing act was necessary.
It was challenging to work on a project
where some of the decisions are subjective.
Experts should be relied on for decisions
in their field while still considering the nuances and desires of the client. But because
everyone shared the same goal these issues
all found their way to resolution.
We completed our project slightly past
our targeted time. From the initial construction to completion it took about 8
months. We held a residents party to celebrate. We were all very pleased with the
final outcome.

Our refurbishment project was
unique not only because of the square
footage but because the area
was almost stripped to its bare walls

What we learned along the way that will
hopefully help other Boards in their endeavors to undertake a common area refurbishment.
• The Construction and Design Committee played a large role in choosing
the material finishes for the project. In
hindsight, however, perhaps we should
have hired an Interior Designer to assist us in our selections;
• We made the right choice to have our
General Contractor hire the trades
that had serviced and had intimate
knowledge of our building. This saved
time and money;
• A third party professional minute taker at all meetings would have served
everyone well, to categorize all areas
of discussion and thoroughly outline
the responsibilities of each party involved.
• Don’t be frugal on a contingency fund
especially on a project of this nature
and size. Be realistic and forwardthinking as possible;

• Board members need to fully understand
the complexities of a large refurbishment: The process; how funds are allocated; each person’s responsibilities and
be willing to also rely on the professionals that they hire – you can’t be expected
to know and learn everything, and;
• Keep residents informed of progress.
As a last word any renovation and especially one of this magnitude needs time,
patience, energy, expertise and, of course,
sufficient funds to ensure the end results
are worth the effort to create a space and
home that everyone can be proud of.
Aside Credits: We would like to give a
sincere thanks to those contributing their
thoughts to this article; Frances Henry
(Design Committee and 10 Queen’s Quay
Board member), Louis Renaud (Superintendent), Michael Kirkland (the Architect),
Jose DeOliveira (General Contractor),
Kathy Ambers (Design Committee and 10
Yonge Board member), and Angela Griffith
(former senior property manager). C V
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The existing building drawings cannot
always be relied on as they may not be “as
built” drawings but more of a guideline.
In hind sight, we needed to have a larger
contingency fund for this but it was difficult to predict and not as cut and dry as
the wall covering scenario. When undertaking our project we were wise to have
our General Contractor engage with, and
hire, the trades that had already serviced
our building and were familiar with its
inner workings. We were confident that
the additional costs, though necessary
and justified, were minimized because of
their participation.

condominium

owners

Timely ideas, insight, inspiration
and information of particular
interest to condominium owners

By: Mark Seenarine,
Purple Hearts Security Inc.

Recent acts of terrorism in Canada, the United States and
around the world are very disturbing and troubling. Incidents have occurred in Halifax and our nation’s capital,
Ottawa. Our entire country is now grieving from these
senseless killings and, as a result, it has created a heightened state of alert to terror threats. We must all do our
part as civilians and security personnel to keep our country safe, leveraging regulations and the Ontario law as our
anchors. Security staff are being asked to increase their
vigilance, awareness, and we must all refresh ourselves
on our emergency preparedness procedures and training.

Security guards are being called upon for

INCREASED
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ILLUSTRATION BY JASON SCHNIDER

VIGILANCE
How can you - as a citizen and condo resident play a vital part in this?
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What sets us apart?
• The right team for your community – experienced Ontario
property experts who deliver best-in-class solutions and
genuinely helpful service
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and community energy conservation programs
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Every member of our team provides proven solutions and
exceptional service that enhance property values and residents’
lifestyles. That’s how we make a difference, every day, for great
Ontario communities like yours.
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How can we serve you?
Contact: Todd Cooper, President
todd.cooper@fsresidential.com
or 647.258.8213

INCREASED VIGILANCE
In this day and age, a security guard is
asked to wear many hats – a guard, a concierge, a customer experience ambassador
to name a few. As you know, despite our
best efforts – a security guard cannot be
everywhere and see everything in any given moment. That’s why it’s a shared community responsibility to create a safe environment. How can you - as a citizen and
condo resident - play a vital part in this
you ask? In partnership with your security
guard team, it is up to you as residents to
help keep your building safe. Especially in
cases where a building does not have onsite security, residents must play an even
more active role in this communal cause.
Here are some behaviours and situations
that you can be attuned to and mindful of
in your day-to-day comings and goings:
• Unauthorized persons tailgating/piggy-backing behind residents through
entrances: Be mindful of people following in after you have opened your lobby
door with your key or access fob. If you
feel uncomfortable asking the person if
they live in the building, then call your
security team with a detailed description and the unauthorized person’s last
location. A suspicious person on or near
your site will avoid eye contact and will
walk away when you approach them.
If someone is spotted acting strange
or unusual, please write a description
down with as much detail as you can
and contact your security team or the
police. If you sense a potential threat,
do not hesitate and immediately call the
police. Beware of unauthorized persons
tailgating behind your fellow residents
through entrances and those who you
don’t recognize and who look out of
place, and notify your security team.
• Unauthorized vehicles tailgating/piggy-backing behind resident vehicles:
If you observe a vehicle tailgating into
the underground parking or entering

when the garage door is open, you
should make note of the that vehicle
and advise your security team. Persons can also walk down garage ramps
when an authorized resident opens the
garage. This is one way break and enters occur in underground parking.
Signs of suspicious cars that could be
involved in terrorism include: older
vehicles, no plates, low in the back
(due to carrying heavy explosives),
oddly placed wires, broken windows,
or an open hood. If any of the above is
spotted, casually take a glance around
for the owner of the vehicle without
putting yourself in any danger. If one
cannot be seen, step back and call security and/or the police (the building
will most likely need to be evacuated
as a precaution).
• Repetitive unknown persons watching and learning the site and security
staff’s routine: It is known that terrorists learn their potential sites before
they attack. If you do come across a
suspicious person, record as much information as you can: approximate age,
height, weight, clothing, if they have an
accent, etc. Take photographs if possible and notify your security team or
call the police.
• Paying attention to written and verbal
threats: If you become aware of written
or verbal threats against the property
or community at large, notify your security team or the police immediately.
• Know your surroundings and always
maintain your situational awareness!
Be attune and pay close attention to
the site you live at, your immediate
surroundings, your neighborhood,
and learn to recognize any suspicious
circumstances. Beware of suspicious
activity, personnel or packages. Take
pride in knowing what is going on in
and around the building.

condominium

owners

• Potential suicide bombers: These individuals can be anyone and anywhere.
Keep a close eye out for suspicious behaviour such as sweating, tension, baggy
over-sized clothing, suspicious wires or
bulging items under clothing. These
people will avoid eye contact, one hand
will either be in their pocket or covered
and their focus will remain in mostly one
direction. Be aware of any suspicious automobiles and document any suspicious
license plates. Main entrances where the
doors are lockable should remain locked.
If you see someone suspicious, do your
best to not let them into the building and
if you feel confident that this is a threatening situation, please notify your security team or the police.
• Potential bomb threat: If you spot
something unusual in your building
or surrounding it, do not touch it. Remove yourself from the area and call
your security team or the police. Do
not let anyone near the suspicious item
or area. Always refrain from saying
“bomb” in the building as it may cause
panic and do not use your cell phone
around the item. Evacuate to a safe
place that has already been searched.
This place should most likely be outside of the building. When you are outside after evacuation, immediately look
around for anything suspicious such as
unknown people, bags, boxes, or cars
and notify authorities accordingly.
Remember – intuition exists for a reason. If
something just doesn’t feel right, take the
precautionary route and inform your security personnel or the police. Hopefully,
these are situations we will never have to
encounter, but in the event that we need to
– an informed community is a lot safer and
wiser than one that is not educated.
As always, for urgent matters that require
immediate police attention, don’t hesitate
to call 911. C V
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Insurance that gives you peace of mind.
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Reprinted with permission from the
Association of Condominium Managers
of Ontario (ACMO). © 2011–2014

Bob Girard, B.Comm, FCCI
President YCC #50

DIRECTOR

Condominium
Director
Education
Should it be Mandatory as a
Board Member Qualification?

A Legislative Brief (section 29) has been
designed to address the very issue of education of directors of Boards of condominium
properties. Newly elected directors, who
volunteer to serve in a very important role in
their condominium community and to contribute to the welfare of fellow homeowners,
are faced with ongoing issues requiring assessment & direction. How can they provide
well informed decisions to each of the issues
raised and perform to the best of their ability
when they have limited or no comprehension of the issue, what the liabilities are and
what is expected of them?
By attending the basic courses (levels 101,
102 and 200) created by experts and specific
to directors, there is the opportunity to receive the most current information on director responsibilities, rules, by-laws and condominium declarations. These sessions offer
a solid introduction to the inner workings
of condominium corporations, governance,
role of both the Board of Directors and the
manager of a corporation. The financial aspects of a condominium and responsibility
of the Board are defined.
The quote “Directors direct, Managers

manage” is a theme to be heeded as a director is not responsible for the day-today administration of their corporation.
Rather, these courses alert directors to
understand the more fundamental issues
managers face. The content of the courses
provides them with invaluable information of condominium corporation structure and their role in it. They learn how
to assess the value of and when to seek
expert advice. The introductory course is
all about realities and reviews topics such
as: what a condominium means, property
management, insurance, physical building management, financial statements and
budgets, roles of the Board and management, notice of meetings, content and storage of minutes, elections, communication,
confidentiality, conflict of interest and director’s code of ethics.
The subsequent advanced (level 300)
course raises the education of the director to another level. It elaborates on such
issues as: financial borrowing, status certificates including the consequences of errors & omissions when completing them,
reserve fund study and requirements of
the “Condominium Act, 1998”, the re-

quirements and implementation of large
projects, conflict and dispute resolution,
health & safety and emergency planning,
understanding the obligations and responsibilities of various legislative frameworks
placed on corporations and Board members along with some of the consequences
of non-compliance. It delves into people
issues, privacy, human rights, occupancy
standards, harassment and Bill 168.
The Board of Directors is responsible for
very large budgets, often in the millions.
They are accountable to the homeowners for all decisions made on keeping their
condominium home well maintained both
physically and financially. There will always
be some questions and complaints which require response and it is necessary that the
directors be well versed in the subjects to
which they give answers. All directors are
exposed to high scrutiny. They each have
different skill sets and YES they should be
educated so as to partake in creating successful condominium communities. C V
For more information on Director education
courses offered through CCI Toronto, please visit
our website at: www.ccitoronto.org
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IMPORTANT NOTICE!

We’ve
Moved!
Effective July 14th, 2014 the CCI offices will be locating to
new office space. Please amend your records to:
2800 14th Avenue, Suite #210,
Markham, ON L3R 0E4
Phone and fax information will remain the same.
Our email address will change from
ccitoronto@taylorenterprises.com to

info@ccitoronto.org
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