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Hello Everyone,

2015 has certainly been a
year so far as being a
banner
year
for
the
Canadian
Condominium
Institute Windsor – Essex
Chapter.

We ended 2014 with local
tragedy within our Chapter
at the same time seeing
positive signs of future
prosperity and opportunity
within. Our Chapter Board
can boast of its new Board
members
who
have
complemented those of us
“who have been around
awhile”.
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Erica Gerstheimer, our new
young Solicitor from Smith
Valeriote, presented a full
seminar on Avoiding Liability
that was very well received.
We are looking forward to
her continued participation
and presentations at our
Chapter.
Jeff Boivin and
Stefan Nespoli our most
recent recruits from the
Engineering
field
have
already made a positive
impact on the Board. Lynn

McLean our Condominium
Board
representative
is
enjoying
her
role
as
assistant Board Secretary
and Newsletter contributor.
We have also been blessed
to have been able to steal
Janet Porteous from the
Calgary Chapter bringing
her
expertise
and
enthusiasm to our table.

We are so excited to
welcome and host the 2015
Spring Leadership Forum,
June 3rd through June 6th at
Caesar’s Windsor.
Our
Committee, led by Janet
with Lise, Cheryl, Lynn and
myself have put together
what we believe to be an
unforgettable
social
schedule to give all the
delegates an opportunity to
see
and
experience
Windsor’s finest. When we
first offered up Windsor as a
possible location for the CCI
-National Spring meetings I
had no idea of the amount
of effort and planning that
actually goes into the event.
For all of you who are
attending, if you don’t have
fun don’t blame us!!

Our Membership Committee
has been able to steadily
increase our membership
numbers and by the end of

this fiscal year we will have
increased memberships for
the Chapter. The Education
Committee is also working
hard
on
preparing
the
Educational presentations for
the Chapter for the next 18
months.

Forever and always, looking
forward positively, educating,
learning and growing.

William C. (Bill) Norris, BPA,
AMCT, RCM
President, CCI
WINDSOR-ESSEX
CHAPTER

COUNTY

Membership has many benefits

Proud member of

IN MEMORY

The members of CCI Windsor-Essex Chapter faced almost overwhelming tragedy this year. In the span
of only a few months a longstanding member of our board, Suzanne Nicholls, lost her beloved husband
John to cancer. Our Chapter had just lost a board member, David Gibson, also to cancer. While these
two losses left us saddened it was the sudden loss of a long-time member of our board, Art Ouellette,
in a tragic accident while he was performing his duties as a Property Manager that has left us all reeling.

At Art’s funeral his friend and fellow board member, Bruce Rand, read a eulogy that expresses our
thoughts so well that we would like to share it with our readers.

My name is Bruce Rand and I am a long-time friend and business associate of Art. We first met 30
years ago when Art was working as a property manager at RC Pruefer and myself an insurance broker
at Blonde & Little Insurance. As Pruefer began converting rental properties into condominiums Art and
I found ourselves at the same table trying to learn about managing and insuring this type of lifestyle.
Art eventually established his own firm and we have continued to work together to this day.

Art became a great student of the Condominium Act and continued to educate himself on current
thought and future trends. For a man who was not a fan of the computer I was always amazed at his
awareness of the latest news on condominium management, insurance matters or legal decisions.
When the Windsor-Essex Chapter of the Canadian Condominium Institute was founded Art was again
seated at the table. He was a continuous supporter to the growth and development of the Chapter and
promoted its mission to educate the consumer in condominium living. He participated in seminars and
on panels and always encouraged his boards and residents to be better informed. Art always made
time for his associates and his boards. I was blessed with his attention and wisdom whenever I called.

Effective management of condominiums requires a set of skills that would test most humans. When we
would hold the seminar “How to deal with difficult owners” Art would play the role of the property manager. He had the ability to remain positive, objective and amiable when dealing with discord, disputes
or rules infraction. Interestingly , when owners become board members their personality changes and
Art was a great reader of people and could pull harmony out of mayhem. Notwithstanding, he knew
when to fold his cards and end a business relationship when he felt that his integrity would be compromised.

So my friend, we all shall miss you. Your presence will continue to be felt around the table, in our
seminars and times where we will say “What would Art recommend?”.
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Time to Renew!
It’s the end of the fiscal year at CCI and that means its time to renew
your membership. Membership packages are mailed out in early July—
watch for yours in the mail!
If you didn’t receive your package, the form is also available on our
website -

P.O. Box 3280, Windsor, Ontario N8N 2M4
519-966-5386

Proud member of
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Reserve Fund Studies
By: Jeff Boivin, P. Eng.
and current levels of preventative maintenance. If a building system is
When meeting with Condominium Boards about their Reserve Fund Studies, we often get asked the following question:
“Why should we contribute money towards something now that will not
be replaced for another 30 years?”
Answer: It is really quite simple … because it is now the law.
There is a misconception that condominiums are a worry-free lifestyle
when in fact they are a shared ownership of the building(s) and property.

neglected, chances are that it will not perform as long as it was initially
anticipated. For example, if your complex has a flat roof and the roof
drains are plugged with leaves, the resulting ponding water on your
membrane will accelerate the deterioration of the roof and will lead to
your roof being replaced much sooner than originally anticipated. The
industry standard for ponding water to dissipate on a flat roof area is 48
hours. It should be noted that ponding water can add a significant
amount of weight to the structure as well and should be addressed

It is important to maintain the common elements to a standard of care,

immediately.

whether you plan on living in your condominium for 2 years or 30 years.

Study can also identify items in the building envelope that require at-

Prior to the Condominium Act of Ontario 1998, Condominium Boards

tention in order to prevent water infiltration into the units such as seal-

would typically only allocate 10% of their Operating Fund to the Reserve

ants, exterior cladding (brick, siding, etc.), windows, doors and roofing.

in order to keep the fees down. This resulted in Corporations being un-

If these deficiencies are not addressed, it can lead to further complica-

derfunded when it came time for any repairs or replacements and special
assessments to the unit owners would be required.

The Condition Assessment portion of the Reserve Fund

tions such as mould and damage to the interior finishes. The Study
might also recommend that a more in-depth technical audit be con-

There are key tools available to Corporations to help determine and plan

ducted on certain elements in order to determine a cause of the prob-

for the maintenance needs of their property: Reserve Fund Studies, Per-

lem such as premature roof deterioration, concrete spalling in a parking

formance Audits and Technical Audits. While these reports have different

garage or balconies, wooden decks, water infiltration, etc.

implications, they can be valuable assets in identifying potential maintenance items either now or in the future. A brief description of the various
reporting mechanisms is as follows:
Reserve Fund Study
Definition: A Reserve Fund Study is an ongoing cash flow projection that
outlines major repairs and replacements that are anticipated over a 30year horizon and is updated every 3 years.

Cash Flow Projection: The cash flow projections are the estimate of
the timing and amounts of cash inflows and outflows over a thirty year
period. The projections include:

Purpose: The purpose of a Reserve Fund Study is to ensure that the
Corporation is contributing an amount that is reasonably expected to
provide proper and adequate funding for the major repairs and replacements of the common elements (as listed in the Corporation’s Declaration). An important aspect in achieving that end, with a reasonable measure of confidence and accuracy, is an understanding of the current condition of the complex and gaining a sense of the prognosis for future re-

Provides a schedule of the common elements, their estimated life
expectancy and replacement costs:
Provides cash flow forecasts for the estimated allocation of funds
for future repairs and/or replacements;
Provides a timeline for required repairs and improvements based
on expected time of failure of current components; and
Accounts for the estimated cost of inflation for each aspect of work
over the thirty year timeline.

pair/replacement expenditures.
It is Corporation’s prerogative to defer or advance maintenance and/or
Components: A Reserve Fund Study is comprised of two major compo-

repairs to their facilities based on budgeting constraints, tenant needs,

nents: Condition Assessment: The current condition of the condomin-

operational horizons, etc.

ium complex is established by a Condition Assessment, which is essen-

that deferment of recommended repairs might result in collateral dete-

tially a snapshot in time of the existing conditions, usually obtained by

rioration and/or damage that can inflate repair costs considerably. The

means of a visual inspection conducted by trained specialists. It is benefi-

anticipated life span of each system element can be influenced by vari-

cial to discuss any problematic areas with your Consultant prior to the

ous factors that are not within the control of the Reserve Fund Planner,

commencement of any remedial work. To forecast the needs of the differ-

such as premature aging and standards of ongoing maintenance. An

ent building elements requires an understanding of individual system

absent or inadequate preventative maintenance program may also ac-

performance, durability, industry standards for repair and replacement

celerate deterioration, resulting in repairs being required sooner than

cycles, engineering judgment, and, perhaps most importantly, the past

projected or anticipated and perhaps at greater cost than originally

However, the Corporation should be aware

estimated. This lack of planning and/or maintenance can have a signifi-
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cant impact on the Reserve Fund balance.

RESERVE FUND STUDIES & OTHER AUDITS: IDENTIFYING MAINTENANCE ISSUES BEFORE THEY BECOME A BIGGER PROBLEM

Synopsis: The Reserve Fund Study is intended to be
used only as a guideline for Corporations to follow and
plan for the anticipated replacement costs in the future. The Condominium Act requires that these Studies
be updated every three (3) years to account for important factors such as inflation and interest rates, construction costs, changes in funding, site conditions,
etc. The cost estimates and timelines that are provided
in the Study are based on normal life expectancies and
do not include repairs that may be required due to unusual circumstances, improper use of facilities, or acts
of God.
Performance Audit
Definition: A Performance Audit is a one-time assessment that is conducted on new condominiums within
their first year after registration to verify compliance

tration. As stated in the Condominium Act, a Performance Audit cannot be completed within the first
six (6) months and no later than ten (10) months
following the registration of the Declaration and description. The purpose of a Performance Audit is to
have a qualified specialist (i.e. an engineer or architect) review the existing record drawings and contract specifications for compliance to the Ontario
Building Code.

Following the document review, an

on-site visual condition assessment is performed to
verify that the developer has constructed the complex according to the Ontario Building Code, design
documents and good trade practices.

of the construction practices with the Ontario Building

Upon completion of both the document review and

Code and the Construction Performance Guidelines.

the on-site assessment, a report is prepared and

Purpose: Tarion (formerly known as “The Ontario
New Home Warranty Program”) provides the pur-

may be relied upon for repairs to any deficiencies
under Tarion’s three warranty programs: one year,
two year and seven year. The warranties take effect
the day that the condominium is registered. The report typically includes a general description of the
complex and statements on the condition of each
major building system. The severity of any observed
problems and deficiencies are discussed and prioritized. Representative photographs of deficiencies
and problems are also included and, if possible, the
likely cause will be identified as workmanship issues,
design detailing issues, Building Code infractions, or
simply a maintenance issue. Safety and/or service-

chaser of a new home or condominium unit with protection from financial loss arising from deficiencies in

ability concerns are clearly identified, where observed.

workmanship and materials. As the Corporation is ulti-

Synopsis: Once Tarion receives the Performance

mately responsible for the repair and maintenance of

Audit within the prescribed timeline, a letter is is-

the common elements, it should conduct a thorough

sued to the Developer requesting that they review

investigation of all the common elements. To assist in

the report and provide a written response to both

this matter, the Condominium Act now requires that a

the Corporation and Tarion by a specific date. If

Performance Audit be performed to help minimize the

there is a disputed between what is covered under

Corporation’s liability from poor or faulty construction

warranty and not, Tarion will make the decision

and workmanship.

about who is responsible.

Under Bill 38, Section 44 of the Condominium Act
1998, Performance Audits are required to be completed within the first year of the Corporation’s regis-
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Purpose: These reports can assist the Board in
determining a cause and possible solution(s) to ongoing
maintenance issues. For example, if your roof shingles are prematurely deteriorating or the roof sheathing is buckling, perhaps
there is an underlying attic issue such as poor ventilation or
inadequate insulation that is causing the problem to accelerate.
Finding the source of a problem sooner than later can help prevent bigger headaches down the road, as shown in the photograph to the right.
Synopsis: After the investigation has been completed, the Board can sit down with the author
and discuss the possibilities going forward. A
scope of work can then be determined for a
maintenance strategy and a future funding plan. Check with
your Reserve Fund Planner to see what the options are in order
to pay for any necessary repairs and to see if phasing the work
is possible to minimize the impact on the Reserve Fund. If major
repairs or replacements are required immediately, perhaps a
bank loan or special assessment will be required to ensure that
the work will not deplete the cash resources that are already
planned for.
Conclusion
The Reserve Fund Study and Audits noted above can be valuable assets for a Condominium Board to have at their fingertips.
They will assist the Corporation to understand the present condition of their common elements and what might be involved to
ensure that the anticipated life expectancies are met. The Board
can then make informed decisions on the items to be repaired
and maintained in a prioritized fashion and have the appropriate
funds available when repairs or replacements are necessary.
Remember that it is in the Board’s best interest to have a preventative maintenance program in place and be proactive instead of reactive. If you are constantly being reactive to maintenance issues, eventually you will become overwhelmed with
compounding problems and costs. A few hundred dollars spent
towards maintenance now might lead to thousands of dollars in
repairs down the road if left unattended.
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2014-2015
CCI Windsor-Essex Chapter
Board of Directors

William C. (Bill) Norris

President & National Rep.

519.564.5488

bnorris @hay.net

Andrea M. Thielk

Past President

226.674.1000

athielk@injurylawgroup.ca

Troy Humber

Vice President

519.300.6288

athumber@cogeco.ca

Lise Allaire

Secretary & Newsletter

519.944.5537

liseallaire_@hotmail.com

Suzanne Nicholls

Membership Chair

519.966-5386

spnmgmt@aol.com

Bruce Rand

Education Chair

Gordon B. Lee

Treasurer

519-297-7117

Jeff Boivin

Website Chair

519.737.0588

jeff.boivin@exp.com

Cheryl Valley

Director

519.945.4545

pivotalkey@cogeco.ca

Paul Kale

Director

519.258.5800

pkale@collinsbarrow.com

Lynn McLean

Director

226.347.7001

lam@cogeco.ca

Janet Porteous

Director

519.915.3857

jhporteous@shaw.ca

Stefan Nespoli

Director

226.315.1782

snespoli@edisonengineers.ca

Erica Gerstheimer

Director

519-254-0955X241

519.821.6054

brand@pblinsurance.com
info@gordonbleeca.com

egerstheimer@smithvaleriote.com

The Windsor-Essex Chapter would like to thank
our CCI National Chapter for all their support
both monetarily and administratively in the
planning and fruition of this Leadership Forum.
It would not have been possible without you.
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How to Save Money and Reduce Green House
Gas Emissions Through Proper Asphalt
By Stefan Nespoli, P.Eng.

One of the largest Reserve Fund expenses for many
condominiums is replacement of their asphalt pavements –
roadways and driveways. Asphalt pavement production,
disposal, and installation are energy intensive processes
creating a significant environmental footprint. Extending the
service life your pavements helps lowers condominium fees
and reduces greenhouse gas emissions inherent in any
pavement project.

Here are a few tips for being proactive with repairs and
maintenance:

water to leak through causing the surrounding areas to lose
structural integrity. Be sure that the perimeter of the patch is
treated with hot rubberized crack sealing to mitigate water
leaks at the patch edge.

#1 Review the Pavement Regularly
Identifying cracks, pot holes, and other damage soon after it
appears is an important step towards well maintained asphalt
pavement. Once the issues are identified and recorded,
localized repairs can be performed to address the issues.

#2 Seal Cracks
One of the most common ways asphalt fails is by cracking.
Cracks can form in asphalt paving for a variety of reasons
including age, fatigue, overloading, and thermal expansion
and contraction. Water leaking through these cracks causes
the pavement base and sub-base materials to lose structural
integrity. If left unrepaired, the deterioration will spread and
repair costs will increase. These costly repairs can be largely
avoided with proactive maintenance. Asphalt cracks should
be routed, cleaned, and sealed using a hot rubberized crack
sealing material. This is particularly important in the fall in
order to limit the damage done by cold weather.

#3 Repair Deteriorated Areas
Another effective way to increase the service life of your
asphalt pavement is to repair deteriorated areas soon after
they appear. For example, areas with fatigue cracking – a
closely packed series of interconnected cracks – should be
cut out and repaired in order to extend the service life of the
surrounding asphalt pavement. Deteriorated areas allow

CCI

Review

#4 Alternatives to General Replacement
When pavements are aged and the gravel base below is
structurally sound, consider the option of an asphalt overlay
instead of full replacement. An asphalt overlay involves
localized repairs and installation of a single layer of asphalt
on top of the existing paving. Since an overlay requires
significantly less effort and material to install, it can result in
a significant savings. If properly engineered, detailed, and
constructed, asphalt overlays can last over 10-20 years. Of
course, if a pavement area has severe distress or requires
structural strengthening, your engineer may recommend full
replacement since in this case it is likely the most economical
option over the long term.

Stefan Nespoli is a Professional Engineer with Edison
Engineers Inc., an engineering firm specializing in
Reserve Fund Studies, Building Restoration, and
Project Management. He can be reached at 226-3151782 or snespoli@edisonengineers.ca. Website:
www.edisonengineers.ca.
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Repairs and Maintenance vs. Replacement
Reserve Expenditures
By Gordon B. Lee, CPA, CA & Crystin Hunter, CPA, CA

“All

When it comes to repairs and
replacements to the common areas of
a condominium, the repairs could be
classified as Repairs and Maintenance,
an operating expense, or a reserve
fund expense. The lines can
sometimes be a little fuzzy when it
comes to deciding how to classify a
repair or replacement. Our aim for this
article is to give you the knowledge to
understand the difference between
operating and reserve fund expenses
so that line becomes clearer.

larger repairs

whether operating
or reserve fund
expenses, should
be subject to a
bidding process
and approved by
the board of
directors.
.

“For those fuzzy
areas it is often
the extent of the
repair that will
determine if it is
an operating or
reserve
expense.”

The reserve fund can only be used for
major repairs and replacements of the
common elements of the
condominium. These expenses usually
occur infrequently, over time, and are
of a significant cost. Some items that
are easily determined to be reserve
fund expenses are roof replacement,
foundation repairs, and elevator
repairs. Typical operating repairs and
maintenance expenses are minor
expenditures that occur more
frequently and can consist of such
items as annual elevator inspection,
RESERVE FUND STUDIES & OTHER AUDITS:
IDENTIFYING MAINTENANCE ISSUES BEFORE
THEY BECOME A BIGGER PROBLEM

plumbing and pest control.
For those fuzzy areas, it is often the
extent of the repair that will determine
if it is an operating or reserve expense.
For example, parking lot repairs would
be an operating expense if there were
just a couple of pot holes to fill, but if
the parking lot needed to be torn up
and repaved, it would be a reserve
fund expense. The condominium’s
board of directors will have a set policy
for determining what the classification
of an expense should be.
As is typical with every household’s
major repairs and replacements, the
reserve fund expenditures are often

CCI
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known ahead of time and can be
planned for. The board of directors
can refer to the reserve fund study to
help plan for upcoming expenditures
and to budget the use of the reserve
funds. The reserve fund study is
typically prepared every three years
by an engineer/engineering firm and
is a summary of the major repairs
and replacements that are expected
to occur in the upcoming years, the
expected cost of these repairs and
the funds required to pay for these
repairs.
All larger repairs whether operating
or reserve fund expenses, should be
subject to a bidding process and
approved by the board of directors.
Your board of directors will have their
own guidelines in place to determine
at what level these repairs are
subject to bidding, how many bids
will be required and the approval
process. The board of directors does
not require consent of unit owners to
contract for any repairs or
replacements, but should advise unit
owners if these repairs will impact
their unit, accessibility, utilities, etc.
It is also best practice for any reserve
fund expenses to be paid with reserve
fund monies, but does not always
occur in the real world. Sometimes a
clogged drain turns into an entire
sewer system needing replacement.
When this happens, there will be
monies owing from the operating
fund to the reserve fund or vice
versa. Whenever this occurs, the cash
should be transferred to the
appropriate fund as soon as possible.
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Smoke Migration: What is a Condominium to do?
Recurring issues within condominiums are generally
described by the industry with three words-“people,
pets, and parking”. However, recently it appears that a
new recurring issue must be added to that description.
The issue is smoke migration between units. Complaints regarding smoking and smoke migration appear
to be popping up in more condominiums than ever
before. When a condominium receives a complaint
regarding smoke migration, the source of the problem
and who bears the costs of fixing the problem, are
often unknown at the outset. The answers to those
questions often extend beyond reviewing the maintenance and repair obligations set out in a condominium’s declaration. So when smoke migration leaves
some owners smoldering, what is a condominium to
do?

Once any deficient components have been identified, the respective maintenance and repair obligations of the unit owner and
condominium can be determined. Upon review of the engineering
reports in this case, it was determined that the Condominium was
maintaining the common elements in accordance with the Act and
declaration. As a result, the Condominium was found not to have
breached its maintenance and repair obligations pursuant to sections 89 and 90 of the Act. However, the Court did note that had
it not been for the intervention and report from a particular consultant retained by the Condominium, the Court likely would have
found the Condominium to be in breach of its duties. Despite finding that the Condominium did not breach its duties, the Court
indicated that costs may be awarded against the Condominium
after the appropriate cost submissions had been made by the
parties.

In summary, when a condominium is faced with a smoke migration issue, the source of the problem should be investigated vigorA recent case, MacKay v. Metropolitan Toronto Condoously and in a timely manner. The investigation, which often inminium Corp. No. 985 [2014 ONSC 2863], offers some
volves retaining a professional engineer or consulting company,
guidance on how a condominium may fulfill its maintewill assist in determining the source of the problem, whether that
problem stems from a common element deficiency, and whether
nance and repair obligations pursuant to the Condoany components require maintenance
minium Act, 1998 (the “Act”),
“Complaints regarding smoking and or repair. Once these matters have
when a smoke migration complaint is received. In this case, smoke migration appear to be pop- been determined by the appropriate
professionals, a condominium can take
unit owners became aware of
ping
up
in
more
condominiums
than
the necessary actions to maintain or
a strong cigar odour within
repair any deficient areas that it may
their unit and immediately ever before. “
be responsible for. Responding approreported the issue to the conpriately to a complaint by following the
dominium. The underlying cause of the migration issue
previously noted suggestions may assist a condominium in meetwas unknown. However, it was suspected that the
ing its maintenance and repair obligations pursuant to the Act,

smoke was migrating from another unit. The Condominium took the initiative to address the owner where
the smoke was suspected to have been migrating
from, and the owner agreed to stop smoking within the
unit. However, it does not appear that the Condominium immediately took any further steps to investigate
the source of the problem at that time. The smoke
odour within the unit continued without final resolution. Eventually, the unit owners commenced a court
application seeking an Order that the condominium
had breached its maintenance and repair obligations
pursuant to sections 89 and 90 of the Act.

particularly when a smoke migration issue arises .

Erica Gerstheimer, B.A.(Hons.), J.D. is a lawyer at
SmithValeriote Law Firm LLP in Guelph. Erica practices exclusively in the area of condominium law, assisting property managers, directors, developers and
unit owners with a variety of condominium matters.
She
can
be
reached
at
egerstheimer@smithvaleriote.com.
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Liability Considerations for Condominiums & Unit Owners
By Andrea M. Thielk, BA, LLB, JD, ACCI
Occupiers of premises (whether speaking of the condominium or
the unit owners) have a duty of care to ensure people are reasonably safe on their property. Under the Condominium Act, the condominium is liable for the common elements. Unit owners are liable
for their units. This article highlights examples of this shared duty
of care between condominium and owner and how sometimes the
line separating this shared duty gets blurred. Take note of the lessons to be learned here and the steps to be taken to protect the
condominium.

Dogs & Condominiums

Maintenance and Repairs in Condominiums

On-going maintenance and repairs in condominiums is necessary but can be fraught with liability. When a condominium hires an individual or business to work at the condominium, workplace safety legislation applies. In Ontario, the
Occupational Health and Safety Act (OHSA) governs all
workplaces.
Failure to meet the requirements of OHSA can lead to fines
and penalties against condominiums, as well as against its
directors and/or agents which can include managers of the
condominium individually.
Criminal Code Liability

Most
condominiums
have
rules for pets in the
condominiums, but are they
good enough?
Many
rules
place restrictions on dog
ownership
and
have
adopted rules addressing
how dogs will be handled
in units and on the common
elements. Many breaches deal with nuisance issues such as barking, but what about the dangerous situations. A recent court decision considered a dog attack to cause liability to both the dog owner
and the condominium.

A condominium’s liability may be triggered by the Occupier’s Liability Act, when a dog attacks while on the common elements
and the condominium is found to have failed to take reasonable
steps to ensure the safety of individuals on the property.

This was recently confirmed in the court decision of Elbraum v.
York Condominium Corporation No. 67. In this case, a unit
owner was seriously injured while walking on the common elements
of the condominium when an unleashed dog allegedly attacked her
causing her to fall. The unit owner successfully sued both the dog
owner and the condominium.

In 2004, the Criminal Code was amended to impose a
duty on directors and officers to take reasonable steps to
ensure the safety of employees, workers and other persons
while work is undertaken on the condominium’s property.
An individual director could face criminal charges if he was
aware of the danger and did nothing to correct it, which
resulted in injury or death to the worker, which includes
independent contractors. There could also be monetary
damages from a civil claim from the injured person.
The Lesson: Condominiums should be sure that they are well
informed of their obligations before undertaking any major
work on common elements. It is important that appropriate
advice be sought in advance of work from an engineer, architect, insurer and lawyer. A Workplace Health and Safety Policy
should also be implemented and properly reviewed annually.

Condominium Fire Safety and Prevention
Fire safety and prevention is often misunderstood in condominiums and so the Courts have provided guidance on who is
responsible for fire safety in the unit: the condominium or
the unit owner?

Pools and Recreation Facilities in Condominiums
The Lesson: Condominiums should adopt and enforce rules
with respect to dog ownership and for the safe handling of
dogs on the common elements by the unit owner.
Pools and recreational facilities can be fun, until an accident occurs. In the instance where a unit owner who is under the influence of drugs or alcohol seriously injures himself, the condominium may still be liable, if the condominium did not adequately
warn of risks when using the recreational facilities.
Proper notices must be conspicuously displayed to ensure the risks
are known to the users. No fee should be taken for entry or use
of the recreational facility, unless the condominium is prepared to
provide the appropriate supervision.
The Lesson: You can even owe a duty of care to trespassers
using your recreational facilities, so ensure that all users are adequately warned of risks with clearly marked signage and properly
maintained facilities.

In the case of City of Toronto v. York Condominium Corporation No. 60, a fire started in a condominium unit
which did not have a smoke alarm. Both the unit owner and
the condominium were charged by the Fire Marshall for failure to have a smoke alarm, an offence under the Fire Code.
The provisions of the Fire Code stated that an “owner”
is defined as any person or corporation “having control
over any portion of the building or property”. Now the
Condominium Act, 1998 clearly states that the unit
owner owns the individual unit; however, the Court based
its decision on the definitions in the Fire Code and stated:
“This case being about smoke alarms is
about fire. Fire does not respect the division
of control in condominium law. The purpose of the smoke alarm regulation is to
carry out the intent and purpose of the Fire
Marshall’s Act.”

Vo l ume
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Even though York Condominium Corporation No. 60 had encouraged and even obtained smoke alarms for unit owners
to purchase at a low price, compliance was not confirmed for
all units, which resulted in the condominium being cited for
an offence. This was so, even though the condominium is
not the owner of the unit by definition under the Condominium Act.
Lesson: Consult with the appropriate Fire Safety professionals.
Most local Fire Departments will gladly assist the condominium
with a fire safety plan.
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Insurance – Protecting the
Condominium from Risk

The Condominium Act provides at Sections 99 and 102 that the
condominium is required to maintain property and liability insurance. This insurance will provide the condominium with coverage
for many risks; however, preventative measures go a long way
to assist the condominium with their legal obligations.

Nuisances, Human Rights and the
Condominium’s Responsibility

Most condominiums have rules that prohibit owners from creating
or permitting any nuisance that disturbs the comfort or quiet enjoyment of other residents. In Ontario, the Smoke Free Ontario
Act provides, in part, that “no person shall smoke or hold lighted
tobacco in…any common area in a condominium, apartment building or university or college residence, including, without being limited to, elevators, hallways, parking garages, party or entertainment rooms, laundry facilities, lobbies and exercise areas.” However, smoking in uncovered outdoor common areas is apparently
not illegal.

A “nuisance” arises in law when one person uses his condominium
in such a way that it unreasonably interferes with another unit
owner or occupant’s right to use his or her respective unit.

In a recent case, McKay v. Metropolitan Toronto Condominium Corporation No. 985*, unit owners fell victim to an intense
smell of cigar smoke in their unit and promptly reported the
“nuisance” to the concierge. The owners alleged that the smell of
cigar smoke continued to infiltrate their unit and since the condominium did nothing in their opinion, they called their insurance
company.
The insurance adjuster concluded that the unit was
uninhabitable and arrangements were made for the owners to
move into a hotel at the insurer’s expense. The owners sued the
condominium alleging that the condominium breached its duty to
maintain the common elements and to repair common elements
after damage. The owners also sought a declaration that the failure to address the issues constituted discrimination against owners
on basis of disability citing the Ontario Human Rights Code.

The question of whether the condominium is in breach of its maintenance and repair obligations engages a necessary dialogue between the condominium and the unit owners involved. If the
smoke is not caused by a common element deficiency, then the
condominium can look to the offending owner of the unit where the
smoke is originating to take steps to eliminate the problem at that
owner’s cost. One way would be to seal off any air leaks in the
units, however, sealing techniques may only reduce, but not eliminate, the transmission problem.
Lesson: When responding to smoke complaints or other human
rights issues, condominiums should investigate and rule out the
possibility of a common element deficiency. If a deficiency is discovered, then it should be rectified promptly. The responsibility of
who pays to rectify a common element deficiency will typically
depend on the maintenance and repair obligations set out in the
condominium’s Declaration. Exceptions may result if the condominium has a duty to accommodate under the Human Rights Code.

Condominium directors, officers and managers should also ensure that they have appropriate insurance in place to address
their own liability exposure for potential risks.
Most importantly, be vigilant! If you think there may be a liability issue, there probably is.
Fast Facts by Andrea M. Thielk

On October 15, 2014, the Ontario Fire Code was amended to
regulate and mandate carbon monoxide detectors in residences. The first week of November 1, 2014 is Carbon Monoxide Awareness Week. Ensure your condo is complying with the
new law.

NOT LEGAL ADVICE.

Information made available is for information purposes only.
It is not, and should not be taken, as legal advice. You
should not rely on, or take or fail to take any action, based
upon this information. Please consult with your professional
advisors.

150 Ouellette Place
Windsor, ON

Suite 101

N8X 1L9

End Note: *See further details of McKay v. Metropolitan Toronto
Condominium Corporation No. 985 in article by Erica Gerstheimer in this CCI Newsletter.

© 2014 Andrea M. Thielk, B.A., LL.B., J.D., A.C.C.I. practices condominium, personal injury and human rights law
in Windsor, Ontario at Injury Law Group, Thielk Yoker
LLP.

Save the Date
Save the

Thursday September 17th, 2015

Annual General Meeting
&

“Ask the Expert” Seminar
WFCU Centre

8787 McHugh Street, Windsor, ON
6:00 pm Registration
6:30 pm AGM
7-9 pm “Ask the Expert”

CCI Members $15
CCI
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Non-members $35

Isn’t it time to renew your
CCI membership?
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R e v i e w

p ag e

17

CCI

R e v i e w

p ag e

18

Professional Member Directory
ACCOUNTING SERVICES

Anita M. Bois

Paul Kale, C.A.

Gordon B. Lee, C.A.,
C.P.A.

Kevin J. Hague, C.A.*
C.P.A.

Anita M. Bois Bookkeeping

519-948-6250

921 Laporte Avenue, Windsor, ON N85 3R3

ambois@cogeco.ca

Collins Barrow Windsor LLP

519-258-5800

3260 Devon Drive, Windsor, Ontario N8X 4L4

pkale@collinsbarrow.com

Gordon B. Lee Chartered Accountants

519-977-7117

5886 Wyandotte Street, East, Windsor, ON N8X 1M8

info@gordonbleeca.com

Kevin J. Hague Chartered Accountants

519-798-3753

1880 Gagnier Lane, Stoney Point, ON N0R 1N0

kevinjhagueca@gmail.com

BUILDING & PROPERTY MAINTENANCE

Bud Isbister

Esther Strubin

Bruce Tayles

Jason Levasseur

Korey Kelch

Air Busters Air Duct Cleaning Inc.

519-969-2222

1655 Normandy, LaSalle, ON N9J 1X9

mail@airbusters.ca

Practica Ltd.

1-866-819-5559

6-389 Clyde Road, Cambridge, ON N1R 5S7

esther@practica.ca

Canadian Carpet Centre

519-944-4488

7135 Wyandotte Street E., Windsor, ON

cacarpet@jet2.net

Janisafe

519-966-0404

2688 Howard Avenue, Windsor, ON N8X 3X3

jason@janisafe.com

Quality Turf

519-567-3513

831 Puce Rd., R.R.#3, Essex, ON N8M 2X7

korey@qualityturfg

CONSTRUCTION & RESTORATION

Cheldon Zellen

Art Bridgman

Belfor ( Canada ) Inc.

519-737-7117

1950 Halford Road, R.R.#1, Windsor, ON N9A 6J3

Louis.Smith@ca.belfor.com

Sure Seal Roofing & Siding Inc.

519-254-4377

4088 Sandwich Street, Windsor, ON N9C 1C4

Artb@suresealroofing.com
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INSURANCE
G. Bruce Rand

David Casey

Paulo Perciballi

PBL Insurance Limited

519-254-0955 ext. 24

150 Ouellette Place, Windsor, ON N8X 1L9

brand@pblinsurance.com

Ives Insurance Brokers Ltd.

519-776-7371

347 Maidstone Avenue East, Essex, Ontario N8M 2Y4

davidc@ivesinsurance.com

Hub International

519-326-9339

24 Seacliffe Drive E. #100, Leamington, ON N8H 2L2

paulo.perciballi@hubinternation

LEGAL SERVICES

Andrea M. Thielk, BA,
LLB, JD, ACCI, FCC

Injury Law Group Thielk-Yoker LLP
150 Ouellette Place, Suite 101, Windsor, ON N8X 1L9

Bryce Chandler, B.A.,
LL.B., LL.M.

Erica L.Gerstheimer, B.A.
B.A.(Honors), J.D.

Shibley Righton, LLP

226-674-1000
athielk@injurylawgroup.ca

519-969-9844

2510 Ouellette Avenue, Suite 301, Windsor, ON N8X 1L4
bryce.chandler@shibleyrighton.com

Smith Valeriote Law Firm LLP
105 Silvercreek Parkway North, Suite 100, Guelph, ON

519-821-6054

N1H 6S4
egerstheimer@smithvaleriote.com

PROPERTY MANAGEMENT
Ryan Bondy

William C. (Bill) Norris,
BPA, AMCT, RCM

Mark Smith

Evernew Management

519-728-0047

2759 County Road #42, PO Box 86, St. Joachim, ON N0R 1S0

admin@evernewgroup

Huron Shores Property Management Inc.

519-564-5488

2679 Howard Avenue, Suite 400, Windsor, ON N8X 3X2

bnorris@hay.net

Parkside Property Management

519-652-6122

Bldg.2 Unit4, 3392 Wonderland Rd. S., London, ON N6L 1A8

Cheryl Valley

Suzanne Nicholls

parkside@parksideproperty.ca

The Pivotal Key

519-945-4545

6505 Tecumseh Road, East, Windsor, ON N8T 1E7

pivotalkey@cogeco.ca

SPN Property Management Ltd.

519-996-5386

P.O. Box 3280, Windsor, ON N8N 2M4

spnmgmt@aol.com
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From The Editor

Spring is finally here and we at CCI Windsor Essex Chapter
have been busy planning our National Leaders Forum at
Caesar’s Windsor June 3-6, 2015. We are proud to provide
the delegates from across Canada the very best of Windsor.

As always we welcome your feedback and if you have ideas
for educational seminars you would like to see we would love
to hear from you. Questions or comments concerning articles
in this newsletter, or you would like to make a suggestion for
future articles please contact us at P.O. Box 22015, 11500
Tecumseh Road East, Windsor, ON N8N 2L0. You may also
email us at

cciwindsoressex@gmail.com
If you missed our fall newsletter, a copy is available online on
our website: www.cci.ca/Windsor
Lise Allaire, R.C.M.

