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lot of time, effort and money to get a resolution to their disputes. Let’s hope your
condominium does not have to resort to
these measures when a dispute arises.
Communication plays a very important role
in good community relations. Disputes will
happen, there’s no doubt about it. Keep in
mind there are alternate dispute resolution
techniques such as mediation or arbitration
that may provide a less expensive and timeconsuming means to resolve your dispute.

Risk Management Systems (ARMS)
is rolling out its new “Risk
Management Protocol for
Condominiums Corporations”
across the country this Spring.

Richard Elia, LL.B., ACCI of Elia Associates
discusses “cultural fluency” in the condominium environment. Harry Herskowitz,
LL.B., ACCI of DelZotto Zorzi critiques a recent
Supreme Court decision on a religious rights
case in a Montreal condominium. John Peart,
LL.B., FCCI of Low, Murchison LLP (and VicePresident of CCI National), examines the
delicate balance between human rights and
condominium documentation.
Finally, Jim Davidson, LL.B. of Nelligan,
O’Brien, Payne provides a cross-country
summary of some recent condominium
case law dealing with all kinds of interesting disputes.

This protocol is intended to help
condominiums mitigate their own
risk areas and make condominiums
a more attractive market for
insurers. Many thanks go to Jamie
Bleay, Hugh Falconar, Deborah
Howes, Charlie Oliver and Chetan
Thakore for their volunteer time,
effort and support of this
important initiative. Be on the
lookout for this product in a local
CCI chapter near you.

The condominiums involved in the court
cases presented in this newsletter spent a
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Human Rights or Condominium Documentation

Which is Paramount?
On June 30, 2004, the Supreme Court of
Canada (“SCC”) issued its judgment in the
case of Syndicat Northcrest v. Amselem. In its
majority (5:4) decision, the SCC held that the
protection of freedom of
religion contained in the
Quebec and Canada
Human Rights
Charters of Rights and
cases, in general,
Freedoms can, in some
have become more
circumstances, allow
prevalent in recent
some activities of indiyears. Their effect
vidual owners to overon condominium
ride provisions in a
living should make
condominium corcondominium declaraporations and their
tion, bylaws and rules
lawyers reconsider
(“constating
docuthe paramountcy of
ments”) that effectively
condominium
prohibit such activities.
documentation.
This decision overruled
the decisions of both
the Quebec Superior
Court and the Quebec Court of Appeal.
The Northcrest condominium consisted of
two luxury buildings forming part of a larger
residential complex in the Mount Royal area
of central Montréal. The appellants were
Orthodox Jews who lived in the Northcrest,
having bought between 1989 and 1996.

succah be set up on the corporation’s
grounds rather than individual succahs set up
on the owner’s balcony. This was rejected by
the appellant who then set up a succah on his
balcony without permission.
The condominium brought an application for a
permanent injunction prohibiting the appellants from setting up their succahs and, if necessary, permitting their demolition. The
application was granted in June, 1998 and the
decision appealed to the Quebec Court of
Appeal and, later, to the SCC.
The majority of the SCC held that the condominium’s constating documents prohibiting
construction on balconies infringed the appellants’ freedom of religion protected under the
Quebec/Canada Charter of Rights and
Freedoms. It held that preventing the set up of
succahs for Succot was a significant impairment of the appellants’ freedom of religion
while the infringement of the rights of the
remaining owners to peacefully enjoy their
property and to permit security was minimal.

The condominium requested removal of the
succah stating that it was in violation of the
constating documents which prohibited decorations, alterations and constructions on
balconies as well as prohibited enclosing or
blocking off a balcony for safety reasons.

The SCC held that once an individual has
shown that his/her religious freedom is triggered, a Court must then ascertain whether
there has been enough of an interference to
constitute an infringement of freedom of religion. The SCC stated that if an individual
demonstrates that he/she sincerely believes
that a certain practice or belief is either
objectively required by his/her religion or
he/she subjectively believes that it is
required by the religion, that practice or
belief should be protected by the Charter and
will “overrule” a condominium’s constating
documents. The majority stated as well that
freedom of religion may be subject to overriding societal concerns. On balancing the
rights of the appellants in this case to set up
a succah against the rights of the other owners to require compliance with the constating
documents, the majority held that, in this
case, the appellants’ rights were paramount.

In October, 1997, one of the appellants
requested permission from the condominium
to again erect a succah on his balcony to celebrate Succot. The condominium refused the
request. As an alternative, the condominium
proposed to the appellant that a communal

Writing one of two dissents, Bastarache J. did
the same analysis as the majority of the
Court and also felt that freedom of religion is
not absolute. He stated that in order to
determine if there has been an infringement
of the freedom of religion in any case, a Court

In September, 1996, at least two of the appellants set up a “succah” on their balconies for
the purposes of fulfilling a biblically mandated obligation during the annual Jewish religious festival of Succot. A succah is a small
partly enclosed temporary hut or booth made
of wood or other materials such as canvas
and open to the heavens. The succahs
remained on the balconies throughout the
nine day Succot festival.
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must analyze the specific set of circumstances of that case. The claimant must first
prove that his/her conduct or practice is
based on a precept of his/her religion. The
claimant must then establish that he/she has
a sincere belief which is objectively consistent with a religions precept, i.e. The claimant
must establish that the claimant sincerely
believes that he/she is under an obligation
to perform the act or that follows from the
precept. Having met these tests, the appellants’ right to freedom of religion must be
reconciled with the co-owners property
rights and personal security. In the view of
Bastarache J. the constating documents and
the rights of the other owners were more
paramount than the appellants’ rights of
freedom of religion.
Writing a separate minority dissent, Binnie
J. held that having purchased a condominium unit with existing prohibitions regarding
balcony alterations contained in the constating documents, the appellants cannot
afterwards state that the same constating
documents prevents their right to freedom
of religion.
Clearly, the Supreme Court of Canada has
established that infringement of the
Quebec/Canada Charter of Rights and
Freedoms can “trump” or override a condominium’s constating documents. It has also
established that a claim that an individual’s
freedom of religion has been infringed
should not be automatically accepted in
every case. It must be tested against the
individual’s beliefs as well as balanced
against the competing rights of the remaining condominium owners.
Human Rights issues cases are very difficult
cases to resolve. This case has opened the
judicial doors to a new set of arguments by
those who do not agree, for whatever reason,
with provisions in a condominium’s documentation. Be prepared for more litigation in this
area before we know where we are going.
John D. Peart, B.Sc., LL.B., ACCI, FCCI
Low, Murchison LLP
200-441 MacLaren Street
Ottawa, Ontario, K2P 2H3
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Critique of the Court’s Decision
[The following critique was prepared by
Harry Herskowitz as part of a
presentation entitled “Should Religious
Rights Trump Real Property Restrictions?
– A Comment on the Supreme Court of
Canada Decision in Syndicat Northcrest
v. Amselem]

While the writer sincerely appreciates the
fundamental importance of religious freedom and tolerance in this country, the writer
does not believe that religious rights should
inherently or automatically attain paramountcy over other legitimate rights that
ordinary citizens value, such as the right to
enjoy one’s property, including common
property like the common elements of a
condominium governed by registered
restrictions designed to maintain or
enhance the communal environment being
shared. The writer fervently believes that
the Court’s ruling in the Syndicat Case has
opened a virtual pandora’s box of potential
conflicts in the condominium context,
between condominium corporations and
their respective boards of directors on the
one hand, and an infinite succession of condominium unit owners on the other hand,
who may hold diverse religious beliefs and
may wish to practice a myriad of religious
customs and ceremonies that might impact
on the common elements, and correspondingly contravene some provision or restriction in the relevant declaration, by-laws and
rules. The writer’s consternation with the
Syndicat Case is predicated on five major
concerns regarding the reasoning and conclusions of the Court, each of which are
briefly described as follows:
Firstly, the writer takes great issue with the
Court’s adoption and support of a personal
or purely subjective understanding of religious freedom. Without the obligation
imposed upon a claimant whose religious
practice violates a clear and unambiguous
restriction in the condominium documents,
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to prove his or her compliance with some
sort of objective religious obligation or mandate that justifies the claimant’s invocation
of freedom of religion, it will be possible for
anyone, in the aftermath of the Syndicat
Case, to openly contravene provisions in the
condominium’s declaration, by-laws or
rules, and simply seek sanctuary and exoneration by resorting to the claim of sincere
personal religious belief, and correspondingly connecting such non-compliant behavior to some espoused personal religious precept. The mere claim of a religious belief or
practice, no matter how weird or bizarre
[such as the hanging of stuffed carcasses on
a condominium balcony, patio or terrace, to
ward off evil spirits, or the storing of containers filled with urine (or worse) to represent the purification of one’s soul], will inexorably embroil the condominium corporation in protracted litigation. In the writer’s
respectful opinion, it was naive at best and
sophistry at worst, for the Court to think that
condominium residents who wish to flout
some restriction or provision in the condominium documents, for whatever reason,
will not hereafter, in a moment of desperation, suddenly cling to a religious life jacket,
and claim to receive an epiphany (or divine
inspiration) that purports to validate their
contravention of the impugned provision on
religious grounds. If the personal subjective
beliefs of the claimant are all that is relevant
to the Court, without reference or regard to
any objective religious standards or dogma,
then it will be exceedingly difficult for a condominium corporation (which has no ability
or resources to investigate the day-to-day
personal activities of the defaulting unit
owner) to successfully attack the credibility
of the claimant’s testimony, particularly if
the latter is a liar whose demeanor is convincing and whose testimony is compelling.

evidence of the claimant’s past conduct or
practices that are inconsistent with the
presently-held religious beliefs being articulated, and which might arguably assist in
convincing the trial judge that the
claimant’s beliefs are not genuine, but
rather contrived solely to maintain impunity.
Simply put, the condominium’s inability to
raise evidence of past inconsistent conduct,
is effectively akin to placing the condominium in a fight with it’s arms tied behind it’s
back.
Thirdly, in light of the fact that the focus of
the judicial inquiry will be on what the
claimant views his or her personal religious
obligations to be (rather than what others
view his or her obligations as being), and
since the Court will also be obliged to deter-

Secondly, even though the contravening
unit owner or condominium resident will
have the burden of proving the sincerity of
his or her religious beliefs, in the dispute
with the condominium corporation, the latter will be unable to marshal and present
4
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mine whether the infringement of religious
freedom by the impugned condominium provision is more than trivial in the particular
circumstances under review, and whether
the claimant’s particular religious practice
has the potential for harming or interfering
with the protected rights of others, it
becomes obvious that the ultimate resolution of these types of disputes will inevitably
require a case-by-case factual analysis,
thereby potentially embroiling the condominium corporation in litigation with each
and every delinquent unit owner who claims
a religious justification for his or her breach,
without the precedent-setting benefits of
prior cases litigated by the condominium. No
one, least of all condominiums with insufficient reserve funds, has the financial
resources to engage in a litigious challenge
of individuals’ religious beliefs on a personal case-by-case basis, with the result that a
compliance order under section 134(1) of
The Condominium Act 1998 (the “Act”) will
only be pursued by condominium boards for
the most egregious violations of the condominium’s governing documents, in those situations where a religious defence has been
raised, despite the fact that section 17(3) of
the Act imposes a mandatory duty on the
condominium corporation to take all reasonable steps to ensure compliance with the
declaration, by-laws and rules. In other
words, the Syndicat Case puts condominium
corporations in a financial straightjacket,
when it comes to defending impugned condominium provisions or restrictions that are
being openly breached for purported religious grounds.
Fourthly, the writer takes issue with the dismissive nature by which Mr. Justice
Iacobucci minimized the importance of the
condominium’s efforts to maintain a uniform
aesthetic appearance throughout the exterior of the project, not only for the ethereal
benefit of maintaining the mental well-being
of the condominium’s residents and invitees, but for the tangible benefit of preserving the economic re-sale and/or mortgage
value of the condominium property.
Condominium developers and their respective architects and lawyers, not to mention
municipal planning staff, often go to great
lengths to ensure that the condominium is
designed, constructed and maintained in a
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manner which will protect, preserve and perpetuate a specific and consistent aesthetic
look and feel to the project… one that is
intended to endure well beyond registration.
Most declarations invariably impose restrictions on the ability of unit owners to unilaterally make installations or alterations to the
common elements or the exterior facade of
the condominium, which might detract from
the condominium’s overall appeal, and deleteriously affect the market value of all the
dwelling units in the project. Condominium
documents are generally drafted in a manner intended to balance, to the extent reasonably possible, the rights of all units owners, without distinction. In the writer’s
respectful opinion, the other unit owners or
co-owners in the Syndicat Case were equally
entitled to the right of peaceful enjoyment of
their respective condominium properties,
and to have the building’s luxury style,
design and aesthetic appearance duly maintained at all times. The restrictions in the
condominium’s declaration prohibiting unilateral alterations, decorations or constructions on balconies were reasonable and justified, and crafted so as to protect a legiti-
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mate interest. In the writer’s view, the obligation imposed on the appellants to exercise
their rights of ownership (including their religious rights) in harmony with the rights of
the other owners and residents in the condominium is not unfair. The problem with Mr.
Justice Iacobucci’s reasoning is that it fails to
properly understand or appreciate the true
nature of condominium or communal living,
where all unit owners in a complex are equally entitled to (and equally reliant upon) the
protection of their contractual and property
rights, as circumscribed by the condominium’s declaration, by-laws and rules. If and
when those rights are not protected or
enforced, particularly in the face of clear and
unambiguous language in the condominium’s governing documents, then the enjoyment of their property, and thus their quality
of life, will be adversely affected. It follows
that declarations of condominiums ought to
be construed and enforced quite strictly, in
order to ensure that what each unit purchaser sees, is what each unit owner will
ultimately obtain, and can rely upon.
Correspondingly, any restrictions in the condominium’s documents which prevent unilateral action or behavior which might
impact upon the common elements, or prejudice other unit owners, should be clothed
with a very strong presumption of validity,
arising from the fact that at the time each
unit owner acquired his or her dwelling unit,
he or she knew (or ought to have known) of
the provisions in the registered condominium documents, and should therefore be
deemed to have accepted any restrictions
imposed, similar to restrictive covenants that
run with the title to land. Absent evidence
that any such restrictions in the condominium documents are wholly arbitrary in nature,
or capricious in their application, or blatantly abrogate some fundamental human right,
or clearly violate public policy, it is the
writer’s respectful position that such restrictions should not be invalidated or suspended merely because one or more individual
unit owners find compliance or adherence
inconvenient or uncomfortable. Frankly, it’s
the very essence of condominium living that
all unit owners must be able to rely on the
enforceability of the provisions of the registered declaration, save in the most limited
instances as previously noted, inasmuch as
the failure of such provisions to withstand
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attack from defiant or recalcitrant unit owners, and to correspondingly survive judicial
scrutiny, would inexorably lead to a state of
confusion and uncertainty, and effectively
paralyze the board of directors charged with
the responsibility of governing the affairs of
the condominium.
Finally, the writer vehemently disagrees with
Mr. Justice Iacobucci’s position on the argument of waiver. In the writer’s view, when an
individual freely chooses to reside in a condominium where activities upon the common elements are strictly regulated, by provisions that are registered on title for all to
see, and intended to be enforceable against
(and to be concomitantly relied upon by) all
condominium owners and residents alike, it
is implicit in the act of having completed his
or her purchase transaction that such individual has thereby evinced a clear intention
to be bound by (and comply with) such registered provisions. All the more so in the circumstances of the Syndicat Case, where the
declaration of co-ownership was physically
signed by the appellants prior to closing.
The fact that the appellants in the Syndicat
Case were either too lazy or too pre-occupied to be bothered to read the pertinent
provisions of their condominium documents
should be no excuse. The language of the
restrictions in the condominium documentation was clear and unambiguous, and presumably there was no need to resort to a
magnifying glass or a dictionary for such
provisions to be easily read and understood.
Nothing was done by the condominium corporation to mislead the appellants regarding
the impugned restrictions, and the fact that
the appellants chose not to read these provisions should be irrelevant to the question
of fairness or conscionability. Parenthetically,
there was also no duty or obligation, either at
law or in equity, imposed upon the condominium corporation to physically bring the
impugned balcony restrictions to the specific
attention of the appellants, other than the
presumed requirement to have them execute
the declaration of co-ownership as a pre-requisite to closing.

between two sides adverse in interest.
Rather, the declaration is akin to a charter of
a company, clearly setting out the rights and
corresponding obligations of each of the
shareholders or unit owners who will be
sharing a communal living environment, and
which declaration must, of necessity, impose
certain restrictions on the use of the common property that are designed to promote
and maintain a safe, harmonious and homogeneous community. Accordingly, the fact
that the appellants chose, of their own volition, not to read the condominium documents prior to moving into the complex cannot, and should not, place them in any better
or higher position than those who did take
the time to read same. Moreover, the Court’s
requirement that the impugned provisions
must expressly refer to the waiver of one’s
right to religious freedom, totally fails to recognize the commercial realties of the condominium marketplace. Certainly no one developing and marketing condominiums for sale,
who ensures that restrictions on unilateral
alterations to the common elements are
incorporated in the declaration, would also,
in an effort to avoid non-compliance with
such provisions, include an express waiver of
the exercise of one’s right to freedom of religion. Clearly, any express waiver of such
rights would be viewed by the marketplace
as far too broad and encompassing, and
would correspondingly have the chilling

With the greatest of respect and deference to
Mr. Justice Iacobucci, the learned justice was
wrong to construe and compare the declaration to a contract of adhesion, where there is
generally an inequality of bargaining power
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effect of scaring off all potential buyers.
Moreover, because of the subjective nature
of the test for determining religious freedom
that has been adopted by the majority of the
Court, the condominium declarant would
have no alternative but to incorporate in the
condominium documents an express broadly-drafted waiver of one’s religious rights,
because there would be no way to predict
what type of activities or machinations might
be undertaken in the future regarding the
common elements, in the pursuit of religious
adherence, and correspondingly no way to
limit or circumscribe the precise nature or
scope of the religious rights being waived. It
is simply disingenuous for Mr. Justice
Iacobucci to propose that condominium corporations can only enforce such restrictions
uniformly, and without having to make
exceptions or accommodations for religious
reasons, if and only when there is an explicit
waiver, stated in express, specific and clear
terms. The writer simply fails to see why a
clear prohibition on alterations, decorations
or constructions upon the balconies, such as
the one in the declaration of co-ownership in
the Syndicat Case, is insufficient to support a
finding of waiver.
Conclusion
In conclusion, it is the writer’s personal view
that where the manifestation or exercise of
one’s religious freedom clearly conflicts, in a
material or non-trivial way, with the registered restrictions of a condominium in which
such individual has freely chosen to reside,
and provided such individual had actual
notice (or is deemed to have had actual
notice) of such restrictions prior to closing,
then the interests of the collective unit owners to enforce and preserve the integrity of
those restrictions should prevail, absent
cogent evidence that such restrictions inherently or blatantly abrogate some fundamental human right or directly offend public policy. Anything less makes non-compliance
with the condominium’s governing documents more likely to occur in the future, and
makes the task of drafting enforceable provisions that can be relied upon by all condominium residents far more difficult, if not
impossible.
Harry Herskowitz, LL.B., ACCI
DelZotto, Zorzi LLP
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Condominium Conflict Resolution:
Recognizing the Role of Culture
“Cultural fluency means recognizing that
language shows us particular views of
the world. Rather than being a direct
representation of reality, language
reflects our starting points, assumptions,
and ideas about how the world works
and our places in it. Remembering this,
we keep an open mind to diverse starting
points and assumptions… When
communicating across linguistic
boundaries, it is helpful to use more than
one phrase to convey intended meaning
and to check for feedback often.”

LeBaron, Michelle, Bridging Cultural
Conflicts – A New Approach for a
Changing World, (San Francisco: JosseyBass, 2003) at p.99.
[reprinted with permission]

We cannot escape conflict (e.g. recall trying
to find a parking space during the holidays).
However, while conflict exists all around us,
we can learn to work with it to avoid the conflict escalating into a full dispute. It is my
position that, in condominium corporations,
the owners and residents are best served by
dealing with conflict proactively, and not
waiting for a legal dispute to develop.
The old adage “high fences make good
neighbours” is broken down, or at least
transformed, in the “communal” living environment that is a condominium corporation.
In all relationships, conflict exists. In condominium corporations, people of diverse
cultures, which could include, but is in no
way limited by, different nationalities, sexual
orientations, abilities, professions, and experiences, must figure out how to be “good”
neighbours. To get through the conflict, an
effective mechanism to resolve conflict
should take into account the unique aspects
of this environment; including the impact of

culture brought to the table by the parties
involved.
Particularly in the Greater Toronto Area, the
cultural diversity among, and within, condominium corporations is tremendous. One
building may be very multinational. Another
may be dominated by a single nationality.
Another may be dominated by two very
different nationalities. In older condominiums, there is often a history of shifting
amongst dominant ethnic groups to reflect
patterns of immigration. The result is often a
global community on a micro level within our
Canadian framework. Often individuals within a geographic “culture” share identities,
meanings and trust. The flip side can also
mean that those outside the culture are not
understood, are stereotyped and not trusted. How often have we found ourselves
falling back upon cultural generalizations
and stereotypes to explain a conflict? How
often have we found that as the conflict continues, trust diminishes, meanings become

There is a trend in condominium corporations to adopt increasingly detailed rules to
govern how residents live and interact. One
could say that if everyone used “common
sense”, there would be no need for any rules
at all. The problem, in my view, is not an
absence of “common sense”. Rather the
problem is that what one person may view as
“common sense” is not shared amongst all
people (often not even amongst a few). In
the condominium context, some people feel
it makes “common sense” to grow tomato
plants and hang laundry on balconies, while
others maintain that it only makes “common
sense” that an exterior uniform appearance
is essential. Some people feel it makes “common sense” to prohibit pets from residing in
the building, while others maintain that their
pets should be allowed to “do their business” on the balcony to the detriment of
anyone or any plants on the balcony below!
For others still, rules are only considered at
all, if they get caught breaking them.
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confused and identities clouded?
Learning how to best adapt to cultural influences is not an easy task. It requires that
we achieve personal awareness of the experiences and impressions that impact our
views and those that others hold of us. It
also requires that we be always cognizant
of decisions that we make. While it is far
easier to react automatically with little concern of the cultural environment that we
might find ourselves in; this may prove both
improper and counterproductive in resolving the conflict at hand.
In general terms, the idea of what our “culture” is seems so simple – so predictable –
so communal: we adopt the culture (and
the stereotypes) of our parents or grandparents; whoever it was that originally came to
Canada from “away”. Looking only slightly
beyond the “general terms”, there is little
that is simple, predictable or communal
about culture, particularly regarding its perceived impact on an individual.
While the impact of cultural influences within condominium corporations is both
fascinating and readily evident, it is also
fraught with the potential for conflict if
ignored or if focused on too intensely. There
is a need to be aware and cognizant of, as
well as the need to adapt to (in some cases), the cultural impact of conflict on the

individual and group levels, rather than
making assumptions based upon stereotypes or generalizations.
The Condominium Act 1998 (Ontario), as well
as numerous other provincial and federal
Canadian Laws, adds further challenges by
imposing standards of the “prudent person”
and “reasonableness”. It is difficult to truly
understand what a “reasonable objective” or
“prudent person” mean when we have so little “common sense” – in common. However,
with this said, if a dispute proceeds to court,
a court will find a standard which is acceptable within the Canadian context, while
trying to acknowledge the experiences contributing to who we are.
Some things to consider:
1. Be Aware: Hindsight is invaluable. Without generalizing, try to learn from experience
what works to bridge cultural gaps and build
trust.
2. Go Slowly: Stereotyping is very quick and
easy; however, at best, it serves as a marginal starting point for moving forward to
understanding different viewpoints. Stereotyping can also reflect closed mindedness,
and may widen the breadth of misunderstanding. It is incumbent upon us to learn
about our neighbours, to find out what is
important to them, what are their concerns,
why they act (and react) the way they do,

instead of ostracizing them because they
may hold different beliefs or values from us.
3. Show Respect: Trying to understand
where others are starting from, including
which generalizations or stereotypes others
may hold of you. It may be counter-productive to embarrass or belittle an opposing
party in front of his/her peers or cultural
group. For example, if someone does not
read or speak English, it does not mean that
he/she is illiterate or lacks intelligence or is
an unreasonable person. It means only that
he/she does not yet communicate in English.
4. Don’t be Bullied: By this I mean:
a) Be open-minded;
b) Listen to different perspectives and assess
the validity of the same based on one’s own
judgement;
c) Appreciate that those “in power” may be
pursuing a personal agenda;
d) Make your own well thought out assessment of any given situation;
e) Say “no” if necessary; and
f ) Appreciate that understanding a person’s
position does not mean giving into it.
Richard A. Elia B.Comm., LL.B, ACCI
Direct Line: 416) 446-0801
E-Mail: Richard@elia.org
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Issue No. 9

Condo Cases
across Canada
I have been asked, and it is my pleasure, to provide these brief
summaries of recent court decisions across Canada, respecting
condominium matters. I don’t provide summaries of every
decision rendered. I select a handful of decisions that I hope
readers will find interesting. I hope readers enjoy this regular
column of the CCI Review.
By James Davidson, L.L.B.
Nelligan O’Brien Payne, Ottawa

THE HOT TOPIC: CONDOMINIUM CORPORATIONS RECOVERING COSTS

said that the owner was bound by condominium law to pay 100% of the costs and
that the limitations respecting recovery of
costs contained in the Small Claims Court
rules and the Courts of Justice Act did not
apply.

Court) in addition to all necessary disbursements. This award was made “with an
attempt to obtain partial indemnification to
the condominium corporation for its counsel’s costs which will undoubtedly be
passed on to all owners”.

Chris Kidney v. Carleton Condominium Corporation No. 571 and 581 et al (Small
Claims Court) (January 25, 2005)

Eva Osvath v. Carleton Condominium Corporation No.237 et al (Small Claims Court)
(January 11, 2005)

Cases from British Columbia

Condominium Corporation entitled to
recover all reasonable costs related to
arrears of common expenses

Condominium Corporation entitled to
costs beyond limits in Small Claims
Court rules

“Adults only” Condominiums are legal
in B.C.

The unit owner fell into arrears of common
expenses. Notice of lien was sent to the
owner. The owner then paid the arrears of
condominium fees, but refused to pay the
legal costs incurred by the condominium
corporation. The corporation accordingly
proceeded with registration of a lien, for
recovery of the legal costs. The owner
brought a claim in Small Claims Court,
seeking recovery of all amounts under the
lien.

An owner in the condominium asserted
numerous claims against the corporation
related to alleged failures on the part of the
corporation to fulfill its obligations. The
claims also included claims for discrimination and harassment.

The Strata Corporation’s by-laws prohibited persons under 19 years of age from
residing in a Strata lot for longer than 30
days. The court said that this by-law was
valid and enforceable. The court’s reasons
included the following:

The court dismissed all of the claims. The
court concluded that the litigation was
“completely and utterly without merit”. The
court noted that “the defence of an
unfounded law suit by an owner in a condominium against the Corporation creates a
financial burden which must be borne by all
other owners in the development”. The
court awarded the condominium corporation a counsel fee of $1,500.00 (an amount
beyond the normal limits in Small Claims

• B.C.’s Human Rights Code does not apply
to these issues.

We are seeing more and more court decisions which confirm the rights of
condominium corporations to recover
costs, beyond the normal limits (for cost
recovery) in Small Claims Court.

Case from Ontario

The court found that the lien was properly
registered, and that the owner was responsible for 100% of the condominium
corporation’s costs, including 100% of the
corporation’s costs related to defence of
the claim in Small Claims Court. The court
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Drummond v. Strata Plan NW2654 (November 1, 2004)

• Age and family status are prohibited
grounds of discrimination in relation to tenants, but are not prohibited grounds of
discrimination in relation to Strata owners’
rights of occupancy.
• The age restriction by-law was a legitimate
and justifiable restriction and its enforcement was not significantly oppressive.
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Case from Ontario

Cases from British Columbia

f ) if the person is a tenant, given notice of
the complaint to the person’s landlord.

Therefore, the court ordered that a person
under 19 years of age could not occupy the
Strata Lot.

• The court also found that the approved
budget was not significantly unfair.

However, the court exercised its discretion
under the Law and Equity Act to reduce the
fines which had been imposed by the Strata Corporation as a result of the breach.

Poole v. Strata Plan VR 2506 (December 6,
2004)

The Strata Corporation had passed a by-law
stating that all floors of Strata lots on the
second and third floors must have wall-towall carpeting, with the exceptions of
kitchens and bathrooms and the first five
feet of an entry hallway.

Ernest Twin Ventures Ltd. (PP) V. Strata
Plan LMS 3259 (B.C. Court of Appeal)
(November 29, 2004)

Decision respecting common expenses
upheld on appeal
This was an appeal from the Supreme Court
decision rendered November 24, 2003. (see
Condo Cases Across Canada – Issue No. 5).
The Supreme Court decision was upheld on
appeal. The Court of Appeal’s reasoning
included the following:
• Regulation 6.4 (2) under the Strata Property Act provides that where an item of
operating expense relates to or benefits
one type of Strata lot exclusively, and that
type is identified in the by-laws, the contribution for that item of expense is to be
shared by the owners of that one type of
strata lot alone. However, this only allows
for a type of strata lot to be excluded from
the contribution where the expense does
not relate at all to that type of Strata Lot and
provides no benefit whatsoever to that type
of Strata Lot.

Strata owner permitted to use entire
roof of Strata Corporation building
The owner and the Strata Corporation had
assumed that the owner was entitled to
the exclusive use of the entire roof of the
building. The owner had accordingly treated the entire roof area as being for the
owner’s exclusive use. However, it was
recently discovered that a portion of the
roof was not legally contained within the
owner’s exclusive use area.
Given the history, the equities favoured an
arrangement under which the owner
would have non-permanent right to use
the additional area. The Court accordingly
ordered that the Strata Corporation grant
to the owner a 30-year lease of the nondesignated area, for which the owner
would pay $1,200.00 per year. At the same
time, the owner was ordered to remove
sufficient improvements (from the roof
area) so as to bring the load on the roof to
within safe levels.

Strata Plan VR19 v. Collins (December 31,
2004)

Enforcement of By-law prohibiting
hard flooring
According to s. 135(1) of the Strata Property
Act, the Strata Corporation must not
a) impose a fine against a person,
b) require a person to pay the cost of remedying a contravention, or
c) deny a person the use of a recreational
facility,
for a contravention of a by-law or rule
unless the Strata Corporation has
d) received a complaint about the contravention,
e) given the owner or tenant the particulars
of the complaint in writing, and a reasonable opportunity to answer the complaint,
including a hearing if requested by the owner or tenant, and
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The Court confirmed that this by-law is valid
and enforceable. The Court said that “it is
within the rights of the Strata Corporation
to pass and enforce any by-law that it sees
fit as long as that by-law does not contravene the Act, the Human Rights Code, or
any other enactment or law.”
One of the owners had installed laminate
flooring, in contravention of the by-law.
There had been no resulting complaints
about noise. Even so, the court said:
“However, if s. 135(1)(d) refers to a complaint about the contravention itself, then
the Strata council can be taken to have
made the complaint themselves and thus
the Strata Corporation’s actions would be in
accordance with s. 135(1) (d).”
The Court accordingly ordered that the
owner remove the laminate flooring at the
owner’s expense. However, the Strata Corporation had not complied with s. 135 (1)(e)
of the Act (giving the owner an opportunity
for a hearing). This did not prevent the Strata Corporation from remedying the by-law
contravention at the owner’s expense, but
it did prevent the Strata Corporation from
requiring the owner to pay the costs of the
enforcement proceeding. Therefore, the
Strata Corporation was required to bare its
own costs of the proceeding.

Cases from Alberta
Condominium Plan 9421549 v. Main Street
Developments Ltd. (December 31, 2004)

A helpful decision respecting limitation
periods
Alberta’s new Limitations Act came into
force on March 1, 1999. The act includes a
general limitation period of two years which
runs from the date on which the claimant
first knew, or in the circumstances, ought to
have known:
a) That the injury for which the claimant
seeks a remedial order had occurred;
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b) That the injury was attributable to conduct of the defendant; and
c) That the injury, assuming liability on the
part of the defendant, warrants bringing a
proceeding.”
In this case, the court conducted an analysis of these tests in seeking to determine
whether or not the limitation period had
expired. In the course of doing so, the court
made the following statements:
• “I agree with the Plaintiff that the search
for defendants is suspended until the
plaintiff knows or ought to know that the
injury ‘warrants bringing a proceeding’ and
that this assessment involves a consideration of the seriousness of the injury.”
• “It is not every nick, bump, bruise, failing
or deficiency that warrants action. Thankfully, we Canadians are still reasonably
tolerant and non litigious. The question of
whether an injury warrants proceedings is
not strictly an issue of fault, nor even
potential economic gain. What warrants
proceedings embraces a consideration of
the extent of the injury in comparison to
the economics of prospective action. This
assessment involves a blended objective/subjective analysis.”
• “In my view, it would have been reasonable to consider the following matters: the
extent of the damage, the cost of remedying the damage, the likelihood of success,
the cost of proceedings, the likely time necessary to achieve success, the time to be
personally expended by the Board’s members in pursuing action, the willingness of
the individual owners to finance the litigation, the complexity of the potential
litigation, whether the entire costs of the
proceedings would have to be paid up
front, and whether all or a portion of the
litigation could be undertaken by contingency arrangement. No doubt, there are
other matters which it might have been
reasonable to consider in this case. However, the foregoing is representative of the
kind of issues that a cost benefit analysis
might reasonably encompass in this Plaintiff’s circumstances.”
[*Editorial Note: In my view, this concept –
determining that a proceeding is warranted – is a key ingredient in the discovery of
a claim, for purposes of any limitation period that is triggered by the discoverability
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principle. This decision also lists some
helpful factors for determining when a proceeding is warranted.]

Other Cases from Ontario
Gregory John Bell v. Carleton Condominium Corporation No. 70 (Small Claims
Court) (December 16, 2004)

Court deals with owner’s right to review
records
The plaintiff, an owner in the condominium, had a number of complaints about the
condominium corporation’s handling of the
owner’s request for access to records.
At the initial hearing, the court ruled that
an owner cannot be held responsible for
costs incurred by the condominium corporation in arranging for access to the
records. An owner can only be held responsible for costs respecting the copying of
records.
In a second hearing, the court confirmed
the following:
• Before an owner reviews the records, it
is appropriate for the condominium corporation to edit the records by deleting items
(listed in section 55(4) of the Condominium Act) which the owner is not entitled to
see.
• The Small Claims Court does not have
jurisdiction to grant relief under section
130 of the Condominium Act (the appointment of an inspector) or section 135 of the
Condominium Act (the oppression remedy). Applications under those sections
must be made to a justice of the Superior
Court of Justice.

Cases from Québec
Dufour c. Syndicat des copropriétaires du
Domaine de l’avenir, Phase II (25 novembre 2004)

Syndicat liable for owner’s mistake
(when owner performing work for
Syndicat)
The Syndicat was required to complete
work to all of the balconies in the complex.
At two meetings of the owners, the work
was approved by all owners except the
Plaintiff. The Plaintiff refused to pay his
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share of the special assessment for the
work, and sued the Syndicat for damages
(including recovery of his portion of the
reserve fund related to this work). The
Plaintiff argued that work to the balconies
could have been avoided if adequate maintenance had been completed. The Plaintiff
also argued that, by completing the work
to the balconies, the Syndicat changed the
nature/use of the balconies. The Syndicat
counterclaimed for payment of the special
assessment.
The Court found that there really was no
significant visual change as a result of the
repair, and that there was no foundation for
the Plaintiff’s argument concerning a
change to the nature/use of the balconies.
After significant analysis of the declaration
and the Quebec Civil Code, the Court held
that the Syndicat was responsible for the
work to the balconies. Furthermore, the
Court found that there was no particular
prejudice to this owner’s exclusive balcony
as a result of this work, the vote of the owners was proper, there was no decrease in
property value, and the owner was not
entitled to recover his “share” of the
reserve fund related to these repairs. The
Plaintiff’s claim was dismissed, and the
Plaintiff was ordered to pay the full amount
of the special assessment to the Syndicat.

Rompré c. Syndicat des copropriétaires du
469 boulevard Iberville, Repentigny (16
novembre 2004)

Owner ordered to pay special
assessment
The Syndicat was held to be responsible
for damages incurred by an owner, Mrs.
Rompré, as a result of Mrs. Rompré tripping over a watering hose placed on the
property by one of the other owners. The
Syndicat was ordered to pay to Mrs.
Rompré $28,262.71.
One of the essential questions in this case
was whether the Syndicat was liable, in
negligence, for actions of owners, when
the owners in question were helping out
the superintendent, who was on sick leave.
The Court held that the owners who were
completing work “on behalf of the superintendent” could be considered agents of the
Syndicat. Therefore, the Syndicat was
answerable for Mrs. Rompré’s damages.
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C H A P T E R C H AT T E R

Newfoundland Chapter

Windsor-Essex County Chapter

Hello Canada!!! Well, its hard to believe that we have recently marked our first
birthday as CCI’s newest sibling. It’s been a busy year and we were proud to
have hosted the National’s Semi-Annual Conference. We had a tremendous
time and thank everyone from across the country for your input and support.

Great Seminars are planned for 2005. Our focus will be on educating boards on
strategies to avoid unnecessary increases in common fees through presentations involving Risk Management and Reserve Fund Analyses. These seminars
will be followed by an Insurance Symposium held in Toronto on May 25, 2005.
The Insurance Symposium will focus on a critical review of the unique legislation, documentation and circumstances that affect the insurance of condominium properties and corporations.

Locally, we are also very pleased with the response to our first year on the
block. From their participation in our Chapter and the success of our seminars,
it is clear our members are very eager to be involved and to learn as much as
possible. They are comforted to know that the problems our Newfoundland
condominium industry is facing are no different than our counterparts in any
other part of the country. This commonality has been reinforced by the many
guest speakers we have been privileged to have from the National Board
As we noted in our last update, we are now working with a new Board and we
recognize that we have a great deal of work ahead of us. We will need all of
your support as we look forward to tackling another challenging year in
Newfoundland.
Mae Butt
Vice-President

Vancouver Chapter
As the buds on the trees start to blossom here in Vancouver, the Vancouver
Chapter is working hard to implement many of the initiatives it has been working on for the past several months. In addition, we are planning to meet with the
Financial and Corporate Sector Policy Branch of the Provincial Government
within the next few months to discuss amending the Strata Property Act to
incorporate mandatory reserve fund planning requirements.
We will be meeting with Peter Leong, the current CCI President, on February 23,
2005 and look forward to discussing our initiatives with him and to talk to him
about his experiences with the Ontario reserve fund study legislation.
As reported in the last Chapter chatter, membership numbers remain steady
but are working hard to try and increase our membership and to also increase
our newsletter circulation. We are cautiously optimistic that our membership
will increase by at least 50% this year. We are also cautiously optimistic that
with increased newsletter contributions, we can begin producing a higher quality colour newsletter later this year.
Jamie Bleay
President

Golden Horseshoe Chapter
In January, the Board held its annual all day strategy session to plan out the
2005 schedule. Our Level 100 course is being held on April 23rd in Burlington
at the Royal Botanical Gardens and at the Galt Country Club in Cambridge, also
on April 23rd. Our two day Level 200 course is being held at RIM Park in
Waterloo on October 15th and 22nd. In the Burlington/ Hamilton area, the Level
200 course is being held at the Burlington Holiday Inn October 22nd and 29th.
On June 23rd the chapter is conducting an evening Case Law Review to be held
at the Royal Botanical Gardens. Registration forms are available off our web
site, www.ghccci.org.

As a direct response to the serious concerns facing condominiums in the cost
and availability of their insurance coverage, CCI has also established a Risk
Management Protocol Program. The Risk Management Protocol provides condominiums with the instruction and tools they need to mitigate the risks faced
across the full scope of their operations. For more information on the upcoming seminars and Risk Management Protocol, please contact (519) 978-3237.
Our local website is capable of providing link-ups to business members who
wish to take advantage of this marketing service. We also have great advertising opportunities for our business members in our Directory and Newsletter circulations.
Our 2005 membership drive is on. Chapter membership is on the rise consistent
with the increase of condominium developments in the area. For more information on how you can become a member of the CCI Windsor-Essex County
Chapter or to become more involved in our Chapter, please call (519) 978-3237
or visit our website at www.cci.ca/Windsor
Andrea M. Thielk, BA, LLB, JD, ACCI (Law)
President

London & Area Chapter
“Encore”! The popular seminar “There Are No Stupid Questions!” is slated for
May 3rd, 2005. A panel of enthusiastic condominium specialists will be available to answer your questions. Members will be provided with a “Guest Pass”
to introduce CCI to new condominium owners, directors and/or professionals
who service the ever-growing condominium community in London and area.
The very capable directors of the Condominium Round Table, directors from
condominium across London and area, meet monthly (over lunch) to discuss
issues relating to the daily operations of their condominium. The sessions are
truly learning experiences. Upcoming discussions include: on April 13th
–“Human Rights, Handicap Access; Automatic Doors – Who is responsible for
special needs? and on May 11th – “Reserve Fund Study – Investments – How
and where to invest”.
An RSVP to our Seminars and to the Condominium Round Table is recommended and appreciated. Please contact the Administrator at (519) 453-0672 or by
E-mail at ccisw@cci-sw.on.ca to RSVP or for more information.
We wish you a very sunny spring.
Trish Kaplan
Administrator

Though our AGM is typically scheduled for October, we may be having it in
September this year. The Board is looking into running the AGM with a cruise
of Hamilton Harbour. Details are still being investigated.
Kim Coulter, ACCI
President
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C H A P T E R C H AT T E R

Toronto Chapter

North Alberta Chapter

The Toronto Chapter is pleased to welcome two new directors, Lisa Kay and Bill
Thompson. The Toronto Board is looking forward to working with both Lisa and
Bill, as they both bring forth a vast knowledge of the condominium industry. It
is with regret that the Board says farewell to two long-standing members of the
Board – Steve Willerding and Donna Swanson. The contributions of both Steve
and Donna over the years have been invaluable and their presence at Board
meetings will certainly be missed.

Here at Alberta North, just like our weather our Chapter is always subject to
change. Our latest change is to make our committee meetings the workhorse
rather than our board meetings. By utilizing e-mail and committee meetings we
have reduced the length and frequency of Board meetings. It is a great thing to
be part of a board that is positive and resourceful in the way they operate. To
see board members overcome the challenges that are presented along the way
in a pro-active method that in the end not only makes the Chapter and board
stronger but makes CCI a stronger organization as a whole.

CCI-T’s Special Projects Committee continues to watch over Hydro issues as
they affect the Condominium industry and has recently reported that their interpretation of the Ontario Energy Board’s Distribution System Code does not
allow for the collection of Security Deposits from Condominium Corporations –
a practice currently in effect by several Hydro companies and posing a huge
problem for some corporations. A challenge has already been sent to
Mississauga Hydro, and CCI-T is monitoring this test case. The Chapter is hopeful this effort will succeed, but is committed to funding the effort should a legal
challenge be required.
The spring of 2005 is looking to be another busy season for CCI Toronto. The
Chapter will be once again participate in Springfest 2005 on April 6th. The
Basic course was held on Wednesday evenings from February 23rdth to April
6th and registrations are now being accepted for the four-night Advanced
Course beginning April 14th. The Education Committee is currently busy finetuning the spring line up of seminars –further details are available on the CCI-T
website at www.ccitoronto.org/Events.

On a different note, we were all disappointed to see Sandi Cooper resign. After
many years of being involved, she felt it was best to resign. We wish her all the
best & we thank her for all that she has contributed to CCI.
Other than the everyday dealings of our Chapter, our goal is to increase not only
membership, but to show the benefits of membership as not only do we need
to increase the overall membership, but we need to keep renewing them.
Murray Dadswell
President

South Alberta Chapter
The New Year has once more established the beginning of what will prove to be
an extremely busy time for our Board, Committees & Members. The Education
Committee and Events Co-coordinators have worked extremely hard over the
past year on the monthly luncheons and attendance has continued to grow. The
Hot Topic Seminars have also seen an increase in attendance and the CM100
course resulted in a 50% increase in attendance this month. It is anticipated
that this large group will continue with the CM200 & CM300 being offered
throughout the year. The Board is also concentrating on the writing of the ACCI
exam in the very near future.

Lynn Morrovat
Administrator

South Saskatchewan Chapter

The first electronic newsletter was created and distributed to all members and
was also used as a venue for advertising to non-members. It general, it
appeared to be well-accepted by everyone. The Membership Committee is
planning a complimentary Membership Appreciation event for May that will
offer a wonderful motivational speaker, trade show, etc. We thank the many
Sponsors that they have been able to support this function. The creation of a
Policy & Procedure Manual is slated as one of our goals for the New Year.

In spite of cold weather a Chapter seminar on “budgeting” in January and one
on “parking” in February were well attended. The Education Committee is making plans for the Chapter to be involved in the national program of information
sessions on the Risk Management Protocol.
Our Membership Committee is attempting to meet with groups such as developers, realtors and property managers to make them aware of ways to become
better informed through associations with us in order that they can better serve
their clients. In turn, we hope to have earlier contacts with new condo owners.
The Chapter has grown to the point that we are investigating possibilities of
obtaining office space and hiring at least a part-time administrator. We look forward to rising thereby to another level of sophistication as a more-easily identified group, and to alleviating some of the demands on our volunteers for storage space in their homes and for demands on their time doing office tasks.

We look forward to a positive growth in the upcoming year and also to attendance of the Spring Conference in May.
Evelyn Thompson, ACCI
President

Nova Scotia Chapter

Evelyn Jonescu
President

The Chapter began the year with the AGM and the election of new officers.
Madeline Conrad and Pat Brownlow joined the Board: two long time members of the Board did not reoffer, Pat Cassidy and Laurie Smith – they will
be missed. We have planned three Seminars and one Condo Management
course for the 04/05-year. To date, we have held one seminar on the protection of personal information and the CM 100 course. Both were well
received. In early March, we are holding a one-day seminar on the topic of
insurance with speakers from the legal, insurance & property management
sectors and a segment on the Risk management Protocol.
Anne Merry
President
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CCI Addresses
CCI-National
#310-2175 Sheppard Ave. E.
Toronto, ON M2J 1W8
Tel.: (416) 491-6216
FAX: (416) 491-1670
E-mail:
cci.national@taylorenterprises.com
Website: www.cci.ca
CCI-Vancouver
Email: BCCI@vancondo.com
CCI-North Alberta Chapter
Email: info@cci-north.ab.ca
Website: www.cci-north.ab.ca
CCI-South Alberta Chapter
Email: info@cci-south.ab.ca
Website: www.cci-south.ab.ca
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CCI-North Saskatchewan
Email: chetan@suncorp.ca
CCI-South Saskatchewan
Email: cci@accesscomm.ca
Website: www.cci.ca/ssc
CCI-Manitoba
Email: ccimanitoba@hotmail.com
Website: www.cci.ca/Manitoba

CCI-Ottawa
Email: cciottawa@magma.ca
Website: www.cci.ca/ottawa
CCI-Golden Horseshoe
Email: email@ghccci.org
Website: www.ghccci.org
CCI-Windsor-Essex County
Email: amthielk@clarkslaw.com
Website: www.cci.ca/Windsor

CCI-Toronto & Area
Email: cci.toronto@taylorenterprises.com CCI-Northwestern Ontario
Website: www.ccitoronto.org
Email: ccinorthontario@shaw.ca
CCI-Huronia
Email: ccihuronia@rogers.com
Website: www.cci.ca/Huronia

CCI-Nova Scotia
Email: ccinovascotia@sympatico.ca
Website: www.cciatlantic.ca

CCI-London & Area
Email: ccisw@cci-sw.on.ca
Website: www.cci-sw.on.ca

CCI-Newfoundland & Labrador
Email: coliver@martek.ca
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Days Inn
60 Bryne Drive, Barrie, ON

CCI Rate - $89/night
& European Breakfast

M a y

2 6 - 2 8,

Tel: (705) 733-8989

2 0 0 5

Education and Entertainment Are a Big Part of the Spring Conference

—Join us in Huronia—
What do a pig roast and a Juno award winner have in common? No need to answer. You can get the answer by
attending the CCI-National Spring Conference hosted by our Chapter in Barrie, May 26-28, 2005. The big activity in
our Chapter is taking place with the Special Events Committee. The Committee, chaired by National Director,
Michele Farley, is busy planning for the Spring Conference. The Conference will feature not only education events
but a unique Northern Ontario experience – an outdoor pig roast with a private music venue by a Juno award winner. You can get the registration details at: http://www.cci.ca/Events/SpringConf-5-26-05.html. Spring is a great
time to visit Huronia, so the conference events are a mixture of education and entertainment. Don’t miss the opportunity to take part in the sights and sounds of a historic region of Canada.
Milton W. Zwicker
President
™
Canadian Condominium Institute
CCI-Huronia
Institut canadien des condominiums

